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THE  THBEE  LOBIM  COMMlSSieWE  B8. 


1822. 


Allan  v.  Thomson*  jiaTai 


Dunaget  for  de- 
famatioa. 


IJ  AM  AGES  for  defamation. 

Defence.— The  defender  mentioned  to  an 
individual  a  report  he  had  heard,  and  after-* 
vvards  contradicted  it.  The  pursuer  after- 
wards, in  the  defender *s  house,  assaulted  and 
defamed  him. 


On  the  8th  February  18S1,  a  motion  was  a  point  of  uw, 
made  to  send  the  case  back  to  the  Court  of  u^^^!.^ 
Session,  to  consider  objections  to  the  relevancy  H^^^^Ii^or 
of  the  pursuer's  condescendencet  ITtteSwirf' 

A 


2  CASES  TRIED  IN  Jan.  81, 

Allan  Clerk. — We  might  state  this  as  a  case  of 

Thomson,  compensatio  iujioriarum,  as  the  pursuer  called 
the  defender  liar,  and  challenged  him  to  fight, 
which  is  a  bar  to  the  action*  The  pursuer  does 
not  come  so  pure  as  to  entitle  him  to  maintain 
his  action. 

Cockbum. — This  motion  is  incompetent. 
The  plea  now  stated  ought  to  have  been  in  the 
defences.  We  deny  the  fact,  or  that  it  is  a 
bar,  but  admit  that  it  may  be  proved  at  the 
trial. 

Lord  Chief  Commissioner.— The  only 
point  properly  before  us  at  present  is.  Whether 
there  is  in  the  pleadings  in  this  case  a  point  of 
law  which  ought  to  be  decided  previous  to  the 
trial  ? 

The  statute  enacts,  that  it  shall  be  compe- 
tent and  lawful  for  us  to  remit  questions  of 
law  or  relevancy ;  but  the  ground  upon  which 
we  are  to  do  so  is,  that  the  question  ought  to 
be  previoushf  decided.  The  case  was  sent 
to  this  Court  on  the  summons  and  defences, 
and  the  statement  in  the  defences  is  not  suf- 
ficient to  raise  the  question  now  insisted  on. 
Kven  in  the  condescendence  and  answers  there 
is  nothing  said  of  a  challenge  to  fight ;  but  the 
assertion  is  now  made,  and  a  motion  founded 
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ttpon  it.  This  assertion  is  denied ;  and,  there-  Allan 
fore,  the  &cts  must  be  proved*  A  question  of  Thomson. 
law  may  then  arise,  but  at  present  there  does  not  '"*^>''**^ 
appear  to  be  sufficient  ground  stated  for  remit- 
ting the  case.  To  found  this  motion,  the  ques* 
tion  of  law  must  appear  on  the  face  of  the  issue. 
But  the  point  now  raised  is  more  properly. 
Whether  the  issues  try  the  question  between 
the  parties,  which  is  not  htgtts  loci  f  In  the 
issue,  the  pursuer  is  put  to  proof  of  the  libel ; 
and  the  question  h.  Whether  the  assault  is  a 
bar,  or  whether  it  can  be  proved  in  mitigation  ? 
If  the  assault  goes  in  mitigation,  and  the  pur- 
suer is  aware  of  the  defence,  it  is  not  fit  to  have 
it  in  the  issue.  It  is  denied  that  a  challenge 
was  given,  and  it  is  denied  to  be  a  bar.  If  the 
fact  is  made  out,  the  defender  may  ultimately 
be  in  the  right,  but  I  cannot  compel  the  pur- 
suer to  admit  the  fact ;  and,  therefore,  this  is 
not  a  point  which  ought  to  be  decided  previous 
to  the  trial. 

The  defender  moved  for  a  commission,  for    ^^^  28,  iwi. 
the  purpose  of  referring  certain  points  to  the  Qiumr,  whether 

^1       -  .1  -.  the  Jury  Court 

oath  of  the  pursuer.  *  have  «>wer  to 

take  we  oalih  of 

"■~"^~~"~""~~~"~'~~'^""^'"""~"^"^"""""""""^~"~"      a  party  on  a  re« 

•  In  the  case  of  Bell  v.  Dobie^  an  application  waa  made  by   ^^'^^  ? 
bath  parties  on  the  7th  July  1820^  to  have  the  case  retrans- 
mitted to  the  Court  of  Session,  for  the  purpose  of  referring 
to  oath  certain  points  in  the  cause. 

Lord  Chief  CoMMissioNBii.^-This  question  is  not  entire- 
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Allan  Jeffrejf.^^An  oath  upon  reference  is  not 

Thomson,  evidence^  but  a  judicial  contract,  which  cannot 
be  laid  before  a  Jury,  and  the  statute  does  not 
give  the  Court  power  to  take  the  oath. 

This  question  could  only  be  discussed  dur- 
ing Term,  and  is  not  a  question  of  law,  or  any 
point  upon  which  power  is  given  to  retransmit 
a  case. 

Clerk. — A  party  has  a  right,  at  any  time,  to 
refer  the  whole,  or  any  jpart  of  his  cause.  We 
cannot  be  cut  out  of  this  by  the  circumstance, 
that  the  issues  were  prepared  on  the  last  day 
of  Term.  There  is  no  authority  for  saying  that 
this  is  not  evidence,  and  as  the  Jury  are  em- 
powered to  judge  of  all  evidence,  the  Court 
must  have  power  to  take  this  oath,  which  is  the 
best  of  all  evidence. 

Lord  Chief  Commissioner.^*— As  this  is 
an  important  question,  and  I  feel,  at  present, 
much  difficulty  in  granting  the  order,  we  shall 


ly  new  to  me^  as  it  was  under  consideration  at  the  time  the 
act  of  Parliament  passed.  Bat  it  was  understood  that  it  was 
too  important  a  point  of  law  to  be  touched.  As  this  is  trans- 
mitted  on  the  application  of  both  parties,  it  does  not  preclude 
the  consideration  of  how  the  oath  is  to  be  dealt  with  in  any 
future  case ;  or  if  this  cause  should  come  here  again^  the  oath, 
I  suppose,  will  be  laid  before  the  Jury  as  a  deposition,  but  the 
facts  stated  in  it  must  be  taken  as  true. 
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not  decide  it  at  present.     The  clause  in  the       Allan 
act  states  distinctly  what  may,  or  may  not,  be     Thomson. 
done  during  Term ;  but  as  this  issue  was  settled 
on  the  last  day  of  Term,  there  may  be  grounds 
for  making  this  application  now. 

If  this  is  evidence,  it  may  be  such  as  the 
Jury  Court  must  receive,  but  if  it  is  a  judicial 
contract,  as  Erskine  and  others  state  it  to  be, 
there  may  be  difficulty  in  our  taking  the  oath. 
It  may  be  competent  fgr  a  Jury  to  hear  this 
evidence,  but  how  are  they  to  deal  with  it? 
In  other  evidence,  the  credit  is  to  be  weighed, 
here  it  is  not.  Upon  the  oath,  the  question 
may  be.  Whether  the  party  should  not  be  held 
as  confessed  ? 

Lord  Gillies. — It  is  important  that  we 
should  be  aware  of  the  situation  in  which  we 
stand.     We  are  limited  by  the  10th  section  of  ^?2f  ^^™"^' 

•^  9th  Dec.  1816, 

the  act  of  sederunt,  and  have  no  power  to  do  §  i^ 

.  .  '-  ice  Rules  RBd 

any  act  except  what  it  authonzes.  Regulations  for 

The  only  question  before  us  is.  Whether  this  3d  jiU^issS!  * 
commission  should  be  granted  ?  and  as  it  is 
not  a  commission  for  the  examination  of  a 
witness,  which  is  the  case  stated  in  the  act, 
perhaps  this  is  a  sufficient  ground  for  refusing 
the  application. 

If  this  oath  is  to  be  taken,  I  cannot  conceive 
why  it  should  not  be,  as  all  other  evidence  is, 
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before  the  Jury.  Bat  as  the  applicataon  is  not 
for  the  examination  of  a  witness,  and  as  the  de- 
fender is  not  in  a  situation  to  ask  this  commis« 
sion,  I  am  for  refusing  it,  whether  we  have 
power  to  take  the  oath  or  not.  This  is  not  the 
proper  time  to  move  to  put  off  the  trial,  which, 
however,  may  be  found  competent. 

Lord  Pitmillt. — This  is  ^n  application 
for  a  commission,  and  the  objection  to  it  is  in* 
superable.  But  refusi}]^  this  does  ndt  get  us 
out  of  the  difficulty,  for  we  may  be  called  on, 
at  the  trial,  to  receive  this  evidence,  and  then 
we  must  grapple  with  the  difficulty,  and  decide 
the  point.  The  question  is  a  most  important 
one,  and  it  is  desirable  that  it  should  be  most 
deliberately  considered. 

So  far  as  I  know,  there  is  not  a  single  case 
where  an  oath  of  this  sort  has  been  submitted 
to  a  Jury,  though  there  are  many  where  a 
G)urt,  acting  with  a  Jury,  have  received  such 
oaths. 

We  are  not  at  present  to  give  an  o^nion 
upon  this  point,  but  to  meet  the  difficulty 
which  has  occurred,  and  probably  the  best 
course  will  be  to  delay  the  case,  that  the  ques- 
tion may  be  considered  during  Term. 

Lord  Chief  Commissioner. — I  am  much 
confirmed  by  the  clause  referred  to  by  Lord 
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Gilliai ;  and  if  this  is  to  be  treated  as  the  evi- 
deace  of  a  wit&e8s»  we  cannot  grant  the  com- 
mission.  Mr  Allan  is  not  in  the  condition 
which  requires  his  being  examined  by  com- 
misrion ;  and  in  all  eases,  where  possible,  tes- 
timony should  be  viva  voce.  But  if  this  is 
delayed  till  the  day  of  trial,  and  we  should 
then  be  of  opinion  that  it  is  incompetent  for 
us  to  take  the  oath,  all  the  expence  and  trouble 
will  be  useless.  The  best  way  is,  to  delay,  till 
counsel  can  move  to  have  the  case  put  off. 

Clerk. — If  I  am  not  to  be  subjected  in  ex- 
pences,  I  will  move  the  delay. 

Lord  Gillies.— *At  present  I  am  of  opi« 
nion,  that  what  has  occurred  is  a  sufficient 
ground  for  putting  off  the  trial.  It  seems  to  be 
thou^t  that  moving  to  put  off  the  trial  will 
subject  the  party  in  expences;  but  I  am  of 
opinion,  that  this  will  not  be  the  case,  pro* 
Tided  sufficient  reason  is  shown.  As  it  is  an 
important  point  of  law.  Whether  the  Jury  Court 
have  power  to  take  an  oath  of  rrference,  the 
question  might  be  brought  before  us  on  a  mo- 
tion to  remit  the  case  to  the  Court  of  Session, 
on  that  point*  Sndi  a  motion  made  during 
Term  will  open  the  question  of  the  compe* 
tency  of  examining  a  party  j  and  this  appears 
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to  me  such  9  point  of  law,  as  is  sufficient  ground 
for  transmitting  the  case  back  to  the  Court  of 
Session. 


Lord  Chief  Commissioner. — This  must 
be  matter  of  arrangement ;  but  it  does  not  ap- 
pear to  me,  that  the  question  can  come  by  ftny 
other  means  before  the  Court  in  Term.  If 
the  oath  is  to  be  treated  as  evidence,  the  ob- 
jection must  be  taken  at  the  trial,  otherwise 
the  point  can  never  be  got  before  the  Court. 
It  can  only  come  on  the  question,  whether  the 
oath  is  admissible  or  not. 


May  29, 1821. 

Of  consent,  tbe 
oatkof  aparty 
taken  by  a 
Judge  in  the 
Jury  Court. 


It  was  moved  by  the  defender,  that  the  case 
be  transmitted  to  the  Court  of  Session,  for  the 
purpose  of  having  certain  points  referred  to  the 
pursuer's  oath  ;  but,  of  consent,  the  order  was 
granted  for  the  pursuer's  attendance  before  one 
of  the  Judges  of  the  Jury  Court  to  depone. 

Lord  Pitmillt. — ^It  is  necessary  again  to 
repeat,  that  this  is  not  to  be  held  a  decision, 
but  is  done  entirely  of  consent- 

Lord  Chief  Commissioner. — ^When  the  oath 
is  afterwards  produced,  it  must  be  dealt  with  as 
an  admitted  contract  between  the  parties ;  and 
if  it  requires  explanation,  the  Judge  must  ex* 
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plain  it.  So  far  as  at  present  advised,  I  am  of 
opinion,  that  there  is  nothing  in  the  institution 
of  this  Court  which  alters  the  law  of  Scotlmd 
in  respect  to  the  oath  of  a  party. 

The  pursuer  afterwards  appeared  at  Cham- 
bers apd  deponed ;  and,  on  the  21st  January 
1822,  when  the  case  was  called  on  for  trial, 
mutual  apologies  being  made,  and  read  in  Court, 
the  case  was  settled  extrajudicially. 

Jtffirey  ood  Cockkitmt  ibr  the  Ponuer. 

Clerk  and  ,  for  the  Defender. 

(Agents,  fTm,  Bobertson,  w.  8.  and  CampbeU  j*  Arnotty  w.  «.) 


PftESENT, 
LORD  CHIEF  COMMISSIONER. 


Ift32. 


Hay  v.  Boyd.  peb.  is. 


Suspension  of  a  charge  on  a  bill  of  exchange.  Found  ti»t « 

on  the  ground  of  forgery.      To  which  the  Ew?edged'L> 

charger  answered,  That  the  defender  had  pro-  a'bauf'S?**^ 

mised  to  pay  the  bill.  ^•°«*' 

ISSUE. 

**  Whether  at  Perth,  in  the  house  or  shop  of 
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*'  Andrew  Miller,  on  or  about  the  3d  day  of 
<<  August  l8Wf  the  suspender  Boyd  acknow- 
<<  lodged  his  having  accepted  the  bill  in  pro- 
<*  cess,  purporting  to  be  drawn  by  William 
**  Boyd,  and  accepted  by  the  said  Thomas 
<'  Boyd,  for  L.  100,  bearing  date  the  24th  Ja- 
<*  nuary  1820 ;  or  whether  the  said  suspender 
«  agreed  to  pay  the  said  IhII  to  the  chaiger  ?*' 

ciTcumjtencea  When  the  ease  was  called  for  trial, 

ID  which  parol 

evidence  wat  ad.       FullertoHf  for  the  defender,  objected,  That 

mitted,  to  prove  .  i-iii'i 

a  promiae  to  pay  thcrc  was  a  questiou  of  law  which  rendered  the 

proceeding  to  the  trial  imnecessary ;  that,  on 
j^ij^il',^^^^  the  authority  of  Halliday  and  Rule,  this  issue 
^^^  was  incompetent  in  the  present  shape  of  the 

case. 

Lord  Chief  Commissioner. — This  is  in 
a  di£Perent  form  from  that  case,  for  in  the 
present  instance,  we  proceed  not  merely  on 
the  condescendence  and  answers,  but  on  a 
finding  and  remit  by  the  Ix)rd  Ordinary  ;  and 
we  must  presume  that  his  Lordship  had  made 
up  his  mind  on  the  competency  of  the  pfoceed-^ 
ing.  If  this  had  been  the  same  as  Halliday 
and  Rule,  I  think  my  attention  would  have 
been  called  to  it.  As  the  case  is  here,  and  the 
Jury  and  witnesses  are  summoned,  I  think  it 
better  to  go  on  to  trial  of  the  matter  of  fact. 
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without  pi^ttdice  to  any  question  of  hw  you 
may  liave. 

If  the  case  turns  upon  a  question  of  law,  you 
will  have  an  opportunity  of  taking  a  Bill  of  Ex- 
options.  Or,  you  may  have  it  reserved  to  you, 
and  in  that  case,  when  you  move  for  a  new  trial, 
you  will,  as  matter  of  course,  get  a  rule  on  the 
other  party  to  show  cause»  and  you  may  then 
take  your  exception  if  the  Court  decide  against 
you. 


The  trial  proceeded,  and  the  defender  was 
called  on  to  produce  a  letter  written  to  him  by 
the  pursuer. 

Futtertan  objects.  This  ought  to  have  been 
produced  eight  days  ago. 

Hope.'-^It  would  be  absurd  to  call  on  a  par- 
ty to  produce  before  the  trial  a  document  in  his 
own  possession.  The  terms  of  the  act  only  ap« 
ply  to  the  deposition,  not  to  the  production  of 
papers. 


A  document, 
though  in  the 
poMetfiott  of  die 
oppodte  pftrty, 
mutt  be  cnHw 
for  and  produced 
eight  dsyi  befoce 
ft  txiaL 


Lord  Chise  Comkissionbr. — ^This  was  dis* 
cussed  in  Usher's  case,  and  the  Court  held  it  Kitchen  v. 

.,.,,.  .  Ill  <■      Fiaher,  VoL  II. 

withm  the  discretion  granted  by  the  act,  to  ad*  p.  m* 
mit  the  document  at  the  trial,  provided  suf- 
ficient notice  had  been  given.     If  this  party 
had  eight  days  notice  that  he  was  to  be  called 
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Ru8sel*s  Form 
of  Pro.  App. 
p.  78. 


to  produce  the  letter,  then  he  should  be  aware, 
that  if  not  produced,  secondary  evidence  may 
be  admitted  to  prove  the  contents  of  it. 

This  may  be  an  unhandsome  objectiouj  and 
there  may  be  reason  in  what  is  said,  that  the 
purpose  of  the  act  of  sederunt  was  to  enable  a 
party  to  see  written  documents  not  in  his  pos- 
session. But  unless  notice  was  given  eight 
days  ago,  I  must  decide  according  to  the  act, 
and  reject  the  document.  I  am  very  unwilling 
to  turn  a  party  round  on  a  point  of  form ;  but 
I  am  more  averse  to  decide  against  a  written 
rule. 

The  rule  is  laid  down  in  Mr  Russel's  book ; 
and  the  spirit  of  both  acts  of  sederunt,  1815 
and  18179  is  the  same.  I  cannot  draw  a  dis*^ 
tinction  between  a  party  and  any  other  per- 
son }  and  if  called  upon  to  decide,  must  hold 
this  not  competent.  If  I  am  mistaken,  the 
party  has  his  remedy. 


A  witnew  must        The  first  witucss  was  asked,  Whether  the 
facts,  not  the  con-  defender  led  him  to  understand  that  the  bill 

dution  he  draws    ,       -,        ^  i  •     ■ -n  o    *         i  •  i^  i_-     x» 

from  them.         m  disputo  was  his  bill  ?  to  whicb  an  objection 

was  ta^en. 


Lord  Chief  Commissioner. — The    Jury 
cannot  go  by  the  understanding  of  the  witness ; 
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but  must  draw  their  inference  from  the  facts        Hay 
stated  by  him.  Boyd. 

The  witness  was  aflerwards  asked  as  to  state-   ina«np«*a»t  for 

a  ptTty  to  prove 

ments  made  by  the  defender.  decUwtioiii  by 

^      ^  hiiBMlfi  iioleis 

Hcpe. — This  is  incompetent,  as  the  pursuer  the  opponte  par. 

ty  was  pretenu 

was  not  present. 

FuUerton. — There  is  no  doubt  that  this 
proof  is  competent  under  the  terms  of  the  is- 
sue, which  are  general.  It  is  most  material  for 
us  to  explain  the  circomstances  from  which 
they  wish  to  subject  us. 

Lord  Chief  Commissioner. — I  must  decide 
this  according  to  the  admissibility  of  the  evi- 
detice,  and  not  according  to  the  effect  it  may 
have  in  the  cause.  It  is  objected  to,  first,  as 
not  competent  under  the  issue ;  and  next,  as 
not  tending  to  sift  the  cause  according  to  the 
truth  of  it. 

As  to  the  first,  perhaps  it  would  have  been 
better  if  the  issue  had  expressed  that  the  ac- 
knowledgment was  in  presence  of  the  party  ; 
but,  coupled  with  the  evidence  already  given, 
I  think  the  issue,  though  in  general  terms, 
must  be  held  to  mean  acknowledgment  in  pre- 
sence of  the  party. 

Up  to  this  day,  the  case  has  been  treated  as 
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a  question  of  acknowledgment  in  presence  of 
the  party,  and  no  objection  stated  to  the  ques« 
tion  being  so  confined.  But  the  point  is  now 
raised,  whether  proof  of  an  acknowledgment  in 
a  shop  in  Perth,  or  any  other  ^ace,  or  going 
about  the  world  acknowledging,  would  have 
been  within  the  issue  ?  It  is  said,  that  it  must 
be  allowdble  to  prove  these  declarations  by  the 
defender,  to  show  that  it  is  impossible  he  could 
have  made  the  acknowledgment.  But  can  this 
be  competent,  when  there  is  no  question  of 
forgery  ?  Would  it  not  be  allowing  declara- 
tions made,  out  of  the  presence  of  the  party,  to 
affect  him? 


Competent  to 
proTe  against  ft 
party  decUra- 
tions  by  him  on 
the  subject  in 
dispute. 


The  witness  was  then  asked.  Whether  he 
had  any  conversation  with  the  pursuer  relative 
to  this  bill? 

Hope  objects.— It  is  incompetent  to  inquire 
into  the  pursuer's  opinion  of  the  bill  prior  to 
the  promise  by  the  defender,  as  that  must  have 
removed  any  doubts  he  might  have  had  of  it 
being  genuine. 


Lord  Chief  Commissioner. — The  distinc- 
tion between  this  and  the  former  point  is  quite 
obvious.  In  that  case,  the  proof  of  the  declara- 
tion was  rejected,  as  it  was  not  in  presence  of 
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the  pursuer ;  but  now  it  is  quite  proper  to  give 
the  declaratioiis  of  the  pursuer  in  evidence,  as 
that  shows  the  meaning  he  put  upon  the  pro- 
mise. The  objection  is»  that  it  leads  to  the  in- 
vestigation of  a  subject  excluded  by  the  issue, 
which  is  a  question  of  acknowledgmrat.  There 
is  here  no  written  acknowledgment,  otherwise 
this  question  could  not  occur ;  but  the  acknow- 
ledgment is  a  verbal  one*  It  is  a  question  of 
verbal  acceptance  which  is  to  go  to  the  Jury ; 
and  how  can  they  judge  of  that,  without  in- 
quiry into  the  probability  of  the  conversation 
which  is  said  to  constitute  the  acceptance  ?  It 
is  clear  that  it  is  competent  to  prove  conversa- 
tions both  before  and  after,  in  so  far  as  they 
throw  light  upon  the  one  in  question. 

When  the  case  was  closed  on  the  part  of  the  oocumentimeD. 

pursuer,  .  «ae  ou^tf? 

Lord  Chief  Commissioner. — There  have  ^^l^^^iSLn 
been  bills  mentioned,  and  I  suppose  it  is  ad-  ^^  ^^^ 
mitted  that  one  of  them  is  the  bill  in  question. 
But  we  do  not  take  them  as  evidence,  from  be- 
ing mentioned  in  this  way;  the  party  must 
give  ihem  in,  and  they  must  be  read  to  the 
Jury. 

It  also  appears  to  me,  that  there  would  be  a 
more  complete  case  to  go  to  the  Jury,  if  the 
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t*aroi  evidenoe 
competent,  of  a 
promife  to  pay 
a  bin  for  L.  lUO. 


articles  in  the  condescendence  and  answers  were 
read,  instead  of  being  merely  referred  to. 

Hope  opened  the  case,  and  stated  the  fiicts, 
and  contended^  That  the  question  of  forgery  was 
not  before  the  Jury,  but  the  simple  question. 
Whether  the  defender  promised  to  pay  the  bill 
—whether  he  acted  in  such  a  manner  as  to 
lead  the  pursuer  to  believe  it  genuine  P-^for  by 
this  he  was  liable  to  pay  it,  whether  genuine  or 
not. 

Fullerton. — In  trying  this  question,  you 
must  hold  this  bill  to  be  forged,  as  the  pursuer 
would  not  go  to  issue  with  us  upon  that  ques- 
tion. It  is  a  suspicious-looking  document^  and 
we  deny  its  onerosity. 

If  the  bill  is  forged,  this  becomes  a  simple 
promise  to  pay  a  sum  of  money ;  and  we  deny 
the  competency  of  parol  evidence  of  a  promise 
to  pay  so  large  a  sum. 

Hope. — ^This  objection  ought  to  have  been 
taken  at  an  earlier  stage  of  the  proceedings. 

Lord  Chief  Commissioner. — The  objection 
ought  to  have  been  taken  at  the  time  the  evi- 
dence was  tendered.   * 


Fullerton. — I  only  object  to  the  evidence  as 
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not  sufficient,  and  I  could  not  know  that  the 
pursuer  might  not  bring  other  evidence.  Writ, 
or  oath  of  party,  is  the  only  legal  evidence  of  a 
gratuitous  promise  to  pay  a  sum  of  money. 

Lord  Chief  Commissioner. — There  is  no 
doubt  of  the  rule,  that  you  cannot  prove  by 
parol  what  requires  writing.  There  was  an 
instance  of  this,  which  was  carried  from  this 
Court  to  the  House  of  Lords.  But  the  ques- 
tion here  is.  Whether  that  rule  applies  to  this 
sort  of  document?  Bills  are  documents  in 
mercantile  transactions,  and  I  should  be  sorry 
to  lay  it  down,  that  the  rule  applied  to  a  docu- 
ment of  this  nature. 

FuUerton. — This  case  is  the  same  as  if  the 
name  of  the  jiarty  was  not  at  the  document ; 
and  the  question  then  occurs.  What  evidence  is 
sufficient  of  such  a  promise  ?  The  case  would 
have  been  different  if  this  had  been  in  the 
course  of  a  bai^in,  or  if  they  had  proved  that 
the  pursuer  was  to  do  any  thing  in  return. 
But  supposing  the  evidence  competent,  the 
case  is  not  proved,  as  the  first  is  only  a  single 
witness,  and  the  second  not  only  does  Yiot 
support  him,  but  contradicts  him  in  material 
facts. 

B 
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Hay 
Boyd. 


Verbal  accept- 
snoe  of  a  bill 
may  be  proved 
by  fiu:t>  and  dr- 
camttances. 


Lord  Chief  Commissioner. — Whatever 
opinion  may  be  formed  of  this  case,  it  will  pro* 
bably  not  rest  here,  as  there  is  a  point  of  law 
as  to  the  competency  of  the  proof,  upon  which 
it  may  be  carried  to  the  other  Court* 

I  shall  not  detain  you  by  stating  the  machin- 
ery for  discussing  points  of  law,  but  there  is 
matter  which  1  have  looked  into  since  I  catne 
into  Court,  that  makes  it  necessary  for  me  to 
lay  the  case  fully  before  you. 

Mr  Bell  lays  it  down,  in  his  excellent  Com- 
mentary, that  verbal  acceptance  of  a  bill  is 
sufficient,  and  as  there  is  no  form  of  words  ne- 
cessary for  this  purpose,  the  acceptance  may  be 
collected  from  facts  and  circumstances.  Bills 
of  exchange  have  a  law  peculiar  to  themselves, 
and  I  cannot  doubt  that,  in  this  case,  the  evi- 
dence was  properly  laid  before  you,  although  it 
was  all  parol.  I  could  not  have  rejected  the 
evidence  if  application  had  been  made  to  me  to 
do  so,  and  having  admitted  it,  I  am  not  in  a 
situation  to  say  that  you  ought  to  reject  it. 
On  the  first  part  of  the  issue,  this  evidence 
must  be  admissible,  and  if  you  think  it  makes 
out  the  acceptance,  that  concludes  the  case ; 
but  if  you  do  not  think  the  acceptance  is  made 
out,  then  the  question  rests  on  the  second  part 
of  the  issue. 
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It  IS  Stated,  that  a  gratuitous  promise  to  pay  Hay 
money,  in  order  to  be  binding,  roust  be  in  boyp. 
writing,  and  on  this  subject  it  would  have  been  ' 
more  satisfactory  to  me,  if  I  bad  had  time 
ibr  consideration.  I  do  not  feel  sure  that  my 
law  is  correet;  but  I  shall  state  it  as  it  appears 
to  me  at  present,  and  it  is  the  principle  of  this 
institution  that  the  Jury  take  the  law  from 
the  Court  If  then  the  case  turns  on  the 
second  part  of  the  issue,  it  appears  to  me  that 
the  promise  ought  to  have  been  in  writing ; — 
but  the  question  remains,  Whether  this  is  a  case 
of  acceptance  or  of  promise  to  pay  ?  If  you 
think  this  not  an  acceptance,  or  if  I  should  tell 
you  that  in  law  it  is  not  an  acceptance,  then, 
on  the  second  point,  I  lay  it  down  that  the  evi- 
dence of  the  agreement  is  not  sufficient. 

Another  question  here  is,  Whether  the  evi- 
dence applies  to  the  ImJI  mentioned  in  the  issue  ? 
On  this  subject,  though  the  question  of  foi]gery 
is  not  here,  I  think  you  may  look  at  the  bill,  to 
judge  whether  the  name  is  written  by  the  same 
person  who  wrote  the  bill.  It  also  appears  to 
me  that  the  pursuer  has  made  out  a  prima  fa- 
cie case  to  prove  that  this  is  the  bill  referred 
to  in  the  conversation,  which  was  all  he  was 
bound  to  do  in  absence  of  evidence  on  the  other 
side.     The  witnesses  say  a  bill  was  mentioned 
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^^^  — a  bill  is  produced  in  process,  and  no  objec- 
BoYD.  tion  is  stated  to  it  as  not  the  bill  referred  to. 
An  admission  by  a  party,  when  put  on  his 
guard,  is  the  best  evidence ;  the  condescendence 
and  answers  have  been  given  in  evidence,  and 
in  the  second  article,  the  bill  in  process  is  ad- 
mitted to  be  the  same  that  was  discussed  at  the 
meeting  of  the  parties. 

On  all  mercantile  questions,  the  law  of  Scot- 
land and  the  law  of  England  mutually  derive 
light  from  each  other,  and  Mr  Bell's  work  has 
been  quoted  by  the  Lord  Chief  Justice  in  £ng- 
2,  Bell,  Com.  p.    land.     On  the  question  of  verbal  acceptance, 

69and250.  ,         .       i  •      i       i  • 

the  law  IS  the  same  m  both  countries. 
.  The  question  then  is.  Whether  the  facts  as  to 
the  acceptance  are  proved  to  your  satisfaction, 
and  whether  these  facts  amount  to  what  the 
law  holds  to  be  acceptance  ?  for,  as  I  have  said 
before,  I  do  not  consider  the  evidence  compe- 
tent in  proof  of  a  promise  to  pay. 

Mr  Fullerton  properly  argues,  that,  from  the 
form  of  the  question,  the  bill  must  be  held 
forged ;  but  that  only  applies  to  the  question  of 
agreement  to  pay,  for  the  party  not  having 
stated  it  to  be  forged  at  the  time,  leaves  it  in 
the  same  situation  as  if  forgery  had  never  been 
mentioned,  and  the  question  comes  simply  as  to 
the  acceptance.    The  first  witness  speaks  to  Hn 
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oblation  under  a  bill,  and  not  to  a  promise 
to  pay  a  isum  of  money,  and  if  yoa  are  satisfied 
that  this  is  the  bill  to  which  the  conversation 
applied,  then,  in  law^  I  state  the  evidence  as 
sufficient  to  make  out  a  verbal  acceptance,  there 
being  no  form  of  acceptance  prescribed. 

His  Lordship  then  commented  on  the  evi- 
dence in  detail,  and  concluded  by  stating,  that 
the  subjects  for  the  Jury  to  consider  were, 

1.  Whether  the  bill  produced  is  that  which 
was  under  discussion  at  Perth  ?  And  that  the 
leaning  of  his  mind  was,  that  the  bill  was  the 
same. 

2.  Whether  the  party  accepted  this  bill  ? 
And  upon  this  a  verbal  acceptance  is  sufficient. 
It  is  said  there  is  only  one  witness,  and  that  he 
is  contradicted  by  the  other.  That  depends  a 
good  deal  on  the  view  taken  of  his  evidence, 
and  even  if  he  is  a  single  witness,  there  are 
facts  and  circumstances  proper  for  your  consi- 
deration. 

3.  The  other  point  in  the  issue  is  the  agree- 
ment. But  upon  this  I  am  of  opinion  that 
there  is  not  sufficient  evidence. 

After  the  Jury  had  retired  to  consider  their 
verdict,  hb  Lordship  stated  to  the  counsel, — 
Tou  may  have  a  Bill  of  Exceptions,  on  the  fol- 
lowing points : 


S2  CASES  TRIED  IN 


Feb.  I3» 


Hay  1^/,  On  the  ground  that  I  l«ft  the  fact  to 

Boyd.  the  Juiy,  whilo  you  hold,  that  it  is  incompe- 
tent in  this  fonn  of  proceeding. 

2d,  On  the  questioni  how  fiilr  I  am  right  in 
stating  that  facts  and  circumstances  may  con- 
stitute in  law  a  verbal  acceptance. 

Sdf  Or  you  may  move  for  a  new  trial»  and 
then  except  to  the  decision  given,  whether  the 
Court  agree  with  or  overrule  what  I  have  de- 
cided. 


Verdict  **  For  the  pursuer. 


» 


Hope,  for  the  Purauer. 
Fullerton,  for  the  Defender. 

(Agents,  David  Gray^  s.  8.  c,  and  R,  Hotchkit,  w.  a.) 

An  application  was  made  for  a  new  trial, 
July  3, 1822.      which  wss  refuscd,  without  hearing  the  coun- 
sel for  the  pursuer. 
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LOBD  CHIEF  COMMI88IOXER. 

<        .    ■ 


Mackie  t'.  Wight. 


1823. 
Much  4. 


Damages  for.  defamatioD^  assault,  and  battery.   ^^^  ^  ^^ 

Mult,  uid  bftt- 
tcry. 

Defence. — A  denial  of  the  accuracy  of  the 
statement  in  the  summons — an  oflfer  of  refer- 
ence, and  a  tender  ^of  Li.  150. 


The  first  issue  was  for  repeated  assaults  in 
the  same  night  on  the  street  of  Edinbui^h, 
and  calling  the  pursuer  scoundrel  and  coward. 
The  second,  for  writing  and  sending  a  letter 
which  tended  to  provoke  the  pursuer  to  a 
breach  of  the  peace,  by  inciting  him  to  fight  a 
duel.  The  third,  for  an  assault  and  battery 
on  the  road  near  Qrmiston,  in  the  county  of 
Haddington.  The  last  five  were  for  saying  to 
different  individuals,  at  different  times,  that 
the  pursuer  was  a  coward,  and  had  refused  to 
fight. 
.  An  olgection  being  taken  to  a  witness,  that  t^^l^a^''' 


mm. 


the  summons  in  the  cause  had  been  shown  to  ^^^  ^^ 
him  }  it  was  admitted,  that  it  might  be  incom-  ?J*l**?!?'Jf^ 

'  '  ^  It  was  giTcn  to 

petent  to  examine  him  to  matter  stated  in  the   ^^  ^y  ^  p^^ 

ty. 
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summons,  but  that  he  wss^^^Ued  to  prove  a 
fact  not  stated  in  the  summons.  In  the  course 
of  his  examination,  however,  he  was  question- 
ed as  to  a  fact  slated  in  the  summons,  when 
the  objection  was  renewed. 

Lord  Chief  Commissioner. — Is  it  an  ob- 
jection to  a  witness,  that  he  finds  and  reads  a 
paper  in  the  cause  ?  There  is  here  no  proof 
that  the  paper  was  given  to  him  by  the  party. 
Before  I  can  sustain  an  objection  of  this  sort, 
it  must  be  made  out  clearly  that  the  witness 
has  been  instructed  by  the  party,  or  by  some 
one  acting  for  him. 

Before  closing  the  case  for  the  pursuer,  his 
counsel  wished  to  reserve  his  right  to  bring  evi- 
dence in  replication,  provided  it  was  found  com- 
petent for  the  defender  to  lead  evidence  on  a 
particular  point. — ^The  counsel  for  the  defender 
objecting, 

Lord  Chief  Commis8ioner*--^I  cannot 
say  how  this  may  be  decided,  if  the  defender 
offers  evidence  in  diminution  of  damages,  of 
the  nature  you  mention.  I  cannot  now  decide 
whether  the  evidence  is  admissible  or  not. 
But  if  the  defender  adduces  evidence  to  a  mat- 
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ter  which  could  not  form  part  of  your  case,  1  Mackts 
cannot  allow  that  to  go  to  the  Jury  without  the  Wight. 
antidote. 


The  defender  had  been  tried,  convicted,  and  ^^"'^^  whether 
•  1    I  /•      1             1            r%     •              I  »•«>*«»€«  pro- 
punished  for  the  assault  near  Cmniston,  and  nouDcedinaeii. 

the  sentence  in  that  case  had  been  produced  tionue^idems 

•  -a  '^^  civil  actioii  t 

as  e?idence. 


Lord  Chibf  Commissioker. — There  is  one 
point  in  this  case  of  importance, — the  admissi- 
bility  of  the  sentence  by  the  Sheriff  as  evidence 
—though  it  is  not  of  much  consequence  in  this 
case.  If  my  attention  had  been  drawn  to  it,  I 
would  have  expressed  a  doubt  whether  a  party, 
who  has  been  examined  as  a  witness  in  a  crimi- 
nal prosecution,  could  use  the  sentence  as  evi- 
dence in  a  civil  suit.  In  England  this  has  been 
discussed ;  and  at  one  time  it  was  held  by  a 
great  lawyer,  that  it  was  admissible,  if  die  evi- 
dence  of  the  party  could  be  withdrawn  from 
the  sentence-^ut  now,  in  England,  if  the 
party  has  been  examined,  the  judgment  is  re- 
jected entirely.  It  is  of  importance  to  state 
this,  that  what  has  been  done  to-day,  may  not 
be  drawn  into  a  precedent.  Were  it  competent 
evidence,  parties  might  make  evidence  for 
themselves,  by  getting  a  conviction  on  their  own 


/ 
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Bullet's  N.  P. 
844. 


of  Bt. 


teptimoDy,  and  then  produeing  that  coBviction 
as  evidence* 

Buller  has  laid  it  down»  that  a  convictiop  in 
a  Criminal  Court  is  conclusive  evidence  of  the 
fact,  if  that  ftct  ^fkonmrds .  comes  coUatendly 
Uw  i^  ooDlroversy  in  a  Civil  Court.  But  Mr 
Fhillipps'  observations  on  this  are  ivell  worthy 
of  serious  consideration. 


Cockbum,  for  the  defender,  contended,  That 
several  of  the  issues  .ivere  not  proved — that,  on 
others,  parties  did  not  diffiar  so  much  as  to  the 
bets  as  die  in£»ence  to  be  drawn  from  them — 
and  that  the  Sheriff's  judgment  could  not  be 
hdd  evidence,  as  it  proceeded  on  the  oath  of 
the  pmssuer. 

Jeffrey  and  Mtmcreiff^  for  the  pursuer,  con- 
tended. That  the  case  was  .proved  without  the 
sentence  of  the  Sherifl^  and  was  one  of  an  ag- 
gravated nature. 


Lord  Chief  Commissioner. — This  is  a 
case  peculiarly  for  die  Jury ;  and  all  that  I 
can  do  is  to  assist  you  in  coming  to  a  conclusion 
on  the  evidence. 

The  first  issue  contains  a  series  of  aggravat- 
ed attacks,  and  is  admitted  to  be  proved. 

The  letter  given  under  the  second  is  said 
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net  -to  be  a-  ohaUenge  to  figfat,  but  you  mA  read  Mackis 
it^  anddniw  jburown  conolttsions ;  Rtid  a  cbaU 
leoge  is  a  thing  to  be  Jteprobaled  as  aganst  law. 
Tbe  «ly  question  here  i8»  Whether' the  fetter 
was  dfithwed?  In  general,  the  pomt  to  be 
proved  is,  that  a  letter  was  deUfered,  and  cer- 
tain rules  hare  been  laid  dsown'  on  the  subject } 
bnt  here  the  ^t  to  be  proved  is^  that  it  was 
not  delivered.  Tiie  writing,  is  admitted,  and 
the  true  meamng  of  the  iteue  is,  whether  it 
came  to  the  pursuer  as^  the^.lelteKof  the  defend* 
Wy  intended  for  him.  • 

On  the  third  issue,  it  ia  singular  that  this  is  the 
second  instance  in  this  Court  of  an  assault  proved 
by  facts  and  circumstances,  while,  in  thirty- 
five  years' practice  in  England,  I  never  knew  that 
to  occur*;  but  I  see  no  objection  to  the  Jury 
dedding  upon  this  species  of  evidence,  which 
would  be  sufficient  in  higher  offences.  You 
have  heard  much  sound  observation  on  the  evi- 
dence, and  the  bar  have  most  properly  consent- 
ed to  rest  the  proof  on  the  declaration  of  the 
defender  along  with  the  other  facts,  and  not  on 
the  judgment  of  the  Sheriff.  There  is  no  rule 
more  clear  than  that  the  declaration  of  a  party 
is  evidence  against  him ;  you  will,  therefore, 
take  it  as  evidence,  and  consider  whether  I  am 
right  in  thinking  that  the  other  evidence  shows 
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that  he  was  in  a  disposition  of  mind  to  make 
the  assault.  I  am  not  aware  of  any  evidence 
of  importance  on  the  other  side. 

The  other  issues  appear  to  me  frivolous,  and 
only  of  importance  as  proving  the  second  issue. 
I  consider  the  1st  and  7th  as  proved ;  the  ques- 
tion is,  if  the  2d  and  Sd  are  proved. 

The  amount  of  damages  ought  to  be  such  as 
will  afford  a  fair  reparation  for  the  injury  sus- 
tained, but  not  such  as  will  amount  to  punish- 
ment or  imprisonment  of  the  defender.  On 
the  other  hand,  if  in  cases  of  assault  fair  re- 
paration is  not  given,  it  may  lead  to  parties  tak- 
ing other  methods  for  seeking  redress. 

Verdict  for  the  pursuer  on  five  issues,  da- 
mages L.  2dO.  Three  issues  found  not 
proven. 

•^^Tty  and  Moncreiffi  for  the  Ponuer. 
Cockbum  and  Skeng^  for  the  Defender. 

(Ageotfi  John  Gibtom^  w.  b.,  and  R9.  Straehan^  w.  s.) 
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PR£B£NT, 
LOUD  CBIXP  COmilSSIOMXS* 


Watson  and  Husband  v.  Hamilton. 

Keouction  improbation  of  two  deeds  executed 
by  means  of  notaries-public,-— on  the  ground 
that  no  proper  authority  was  given  ; — and  that 
the  granter  was  in  a  debilitated  state  of  body 
and  mind,  and  under  undue  influence. 

The  issues  were,  Whether,  on  the  days  the 
deeds  were  signed,  the  granter  *<  was  of  a  sound 
'<  and  disposing  mind,  and  capable  of  under- 
"  standing  her  affairs  ?"  Whether  she  was 
blind,  or  so  blind  that  she  could  not  read  or  see 
what  she  had  written  ?  Whether  she  gave  in- 
structions  for  preparing  the  deeds,  and  whether 
they  were  prepared  in  conformity  with  these  in- 
structioiiB?  Whether  the  first  was  read  over 
at  the  time  the  second  was  executed?  and  a 
counter  issue.  Whether  she  declared  she  could 
not  sign,  and  gave  instructions  to  the  notaries 
to  sign  for  her  ?  • 

*  On  tbe  following  dsy,  the  case  of  Thomson  v.  Willde 
was  tried,  which  was  also  a  reduction  of  two  deeds  on  nearly 
the  same  grounds  as  the  present  case. 


1822. 
Mardi  12. 


Findings— As  to 
the  capacity  iit 
the  maker  of  a 
deed— «■  to  in- 
ftnictions  being 
giTen  to  prepare 
it    as  to  blind- 
nesit  and  iostme- 
tioDS  to  notaries. 
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Watsok  and 

HUBBANP 

t;. 

Hamiltok* 

Detignation  of  a 
witness  held  suf- 
ficieot,  though 
not  perfectly  ac- 
curate. 


When  Agnes  Weir  was  called, 

Whigham  and  Cockhum  objected,  She  is  de- 
signed as  servant  to  James  Lawson,  W.  S.»  re- 
siding at  Caimmuir.  We .  applied  to  James 
Lawson,  W.  S.,  who  had  no  such  peraon  in 
service. 


Before  the  case  was  opened,  the  Lord  Chief  CommissiODer 
observed.  The  issues  in  this  case  are  the  same  in  substance 
with,  though  more  correctly  worded  than  one  of  the  issues 
tried  yesterday.  The  issue  is  better  put  in  the  negative  than 
positive  form,  and  the  bar  ought  to  consider  whether  tat/ncc- 
tions  do  not  mean  written  or  verbal  instructions,  something 
difibrent  ftom  ihe  hid  of  having  executed  the  deed,  (upon 
which  an  ingenious  argument  was  raised  yesterday,)  or  the 
fiicts  and  circumstances  attending  the  reading  and  subscribing 
the  deed.  In  the  case  last  night  there  was  no  evidence  of  in- 
stnictiona  having  been  given  by  the  person  settling  her  pro« 
perty  to  frame  the  deed,  taut  she  approved  of  a  scroll,  and  af- 
terwards of  the  deed  when  icid  to  her. 

An  objection  was  taken  to  the  designation  of  a  witness,  but 
was  afterwards  given  up ; 

When  his  Lmtlship  observed,— This  otgection  of  the  want 
of  proper  description  is  likely  to  lead  to  difficulty,  the  cases 
run  into  such  shades.  There  ought  to  be  a  rule,  that  such  ob- 
jection would  not  be  sustained,  unless  the  agent  makes  oath 
that  he  was  misled  by  the  description. 

At  the  close  of  the  evidence,  Mr  Mbncreiff  left  the  case  to 
the  Jury,  without  reply ;  and  the  Liord  Chief  Commissioner 
stated  very  shortly  the  points  on  which  they  had  to'find ;  and 
that,  though  much  dday  and  expence  had  been  incurred,  to 
enable  the  pursuer  to  bring  a  supplementary  reduction,  on 
the  ground  of  fbrgery,  that  not  a  scintilla  of  evidence  had 
been  adduced  on  that  subject. 


1998. 


THE  jvnt  couaT.  31 


Hamilton. 


Lord  Camp  Commisstoneiu — I  am  not  to  watsow  and 
decide  tiU  I  hear  more  of  the  ftet ;  but  at  pre-  v. 

gent  I  may  8tate,  that,  so  long  as  lists  are  given, 
they  must  give  descriptionif  of  the  witnesses ; 
and  the  question  here  is,  If  such  a  description 
was  giv^,  as  would  lead,  by  a  fair  inquiry,  to  a 
discovery  of  the  witness  ?  She  is  described 
as  servant  to  James  Lawtsoil;  residing  at  Oairn- 
muir,  and  if  I  find  that  theire  is  a  Lawson  re- 
siding at  Caimmuir,  I  will  hold  the  d^^ription 
sufficient.  It  is  die  servtot  whb  is  described 
as  reniding  at  Caimmuir,  atid  inquiry  ought  to 
have  been  made  there* 

The  witness  ha^ng  stated,  that  she  resided 
at  Caimmuir  as  servant  of  Mr  Lawson,  she 
was  examined. 

Jeffrey  opened  the  case,  and  statiJd,  That,  in 
this  case,  the  Jury  were  merely  to  find  the  facts 
as  they  should  be  ph)ved,-^tliat  tlie  woman 
was  in  a  state  of  dotagcf, — ^diat  the  dedds  had 
been  prepared  without  consulting  her, — that 
they  contained  a  clause  declariiig  them  irre* 
vocable,  and  were  reducible  as  not  the  deeds 
of  the  party. 

Cockbum^  for  the  defender  .-^It  is  undoubt- 
edly most  important  to  open  the  door  at  all 
times  for  detection  of  fraud ;  but  it  is  also  of 
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Watson  and   great  importance  not  to  allow  deeds  to  be  called 

in  question  years  after  the  death  oTthe  granter. 
The  qaestion  now  is,  Whether  the  pursuer  has 
overcome  the  presumption  of  law  that  a  deed 
was  properly  executed  ? 

This  is  one  of  the  most  delicate  situations  in 
which  a  Jury  can  be  placed,  as  they  are  called 
on  to  set  aside  rational  deeds,  executed  by  a  per- 
son who  was  treated  by  all  around  her  as  capa- 
ble of  making  a  settlement.  In  order  to  suc- 
ceed on  the  first  and  second  issues,  the  pur- 
suer must  make  out  that  this  woman  was  re- 
duced to  a  state  of  idiocy.  We  have  only  to 
show  that  she  had  sufficient  capacity  to  know 
the  general  intention  of  the  deeds,  and  to  choose 
the  persons  to  whom  her  property  should  de- 
scend ;  and  in  the  state  of  her  sight,  she  was 
entitled  to  use  notaries. 

Lord  Chief  Commissioner. — This  case 
comes  before  us  on  the  evidence  for  the  pur- 
suer ;  and,  in  one  point  of  view,  it  is  a  case 
of  considerable  anxiety  to  the  Judge,  though, 
in  another  point  of  view,  it  is  not  so,  as  it  is 
the  Court  of  Session  who  are  to  discuss  and  de- 
cide whether  the  deed  is  valid  or  not. 

That  Court,  however,  cannot  decide  without 
having  the  facts  ascertained;  and  ever  since 
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the  instttutioD  of  this  Court,  the  Verdict  of  a   Watson  and 

Husband 

Jury  has  been  thought  a  better  method  of  ssl*  v. 

tisfying  the  consciefnce  of  the  other  Court  than  ^^^  ^/ 
proof  by  comuiiasioD.     Soon  after  this  Court 

was  formed,  a  cause  of  this  nature,  and  of  sreat  Eari  of  Fife  v. 

,       ,  .IT  .    a    1  Tnwtcoi  of  Earl 

nicety  and  value,  was  tned.     It  occupied  three   of  Fife,  voi.  i. 

days,  and  occasioned  much  anxiety  to  the  Court.   ^ 

I  trast  there  is  nothing  in  that  cause  which 

will  be  subject  of  regret,  but  from  it  we  may 

learn  the  means  of  improving  the  form  of  issues 

in  questions  of  this  sort« 

In  the  issues  now  umder  consideration,  I  am 
not  to  direct  you  in  the  law,  but  to  assist  you 
in  getting  at  the  fact.  You  are  not  to  be  told 
by  me,  whether  a  penaa  with  .  certaiB  degree 
of  sight  can  execute  a  deed  by  notaries  j  but 
it  is  of  great  importance,  that  we  should  put 
the  facts  in  proper  shape,  to  enable  the  other 
Court  to  decide  the  questions  of  law;  and, 
with  this  view,  I  would  request  that  you  would 
not  return  a  finding  for  the  pursuer  or  de<» 
fender,  but  that  you  would  make  your  return 
in  terms  of  the  iLes.  or  in  such  Lns  as  yoa 
may  think  the  evidence  warrants. 

The  1st  and  2d  issues  apply  to  diflferent 
deeds ;  the  one  conveys  the  property,  the  other 
only  puts  it  in  a  conveyaneeaUe  position,  but 
the  question  on  b«th  is  the  same ;  and,  on  the 
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Watson  and 
Husband 

V, 

Hamilton. 


whole  evidence,  I  do  not  think  there  is  any 
difference  proved  in  this  woman's  state  of  mind 
at  the  two  periods.  But  the  parties  diflfer  as 
to  the  meaning  of  being  in  a  sound  and  up/der- 
standing  mind.  On  the  one  side,  it  is  said  she 
was  feeble — of  advanced  age — of  feeble  memo- 
ry, or  almost  deprived  of  memory — that  she 
forgot  the  common  occurrences  of  life,  and  that 
she  was  not  capable  of  understanding  her  af- 
fairs. On  the  other  side,  it  is  maintained,  and 
with  some  reasonable  ground  of  argument,  that 
the  ground  for  reducing  a  deed  is  the  same  as 
would  have  been  necessary  to  warrant  putting 
her  in  the  hands  of  the  law. 

Are  you  then  of  opinion,  that  at  the  two  pe- 
riods she  was  of  so  sound  a  mind,  and  so  ca- 
pable of  understanding  her  affairs,  that  these 
are  her  deeds  ?  If  you  are  of  opinion  that  she 
was,  and  no  part  of  the  issue  is  found  the  other 
way,  then  it  is  left  to  the  other  Court  to  decide 
one  way  or  other.  You  are  to  judge  of  the 
credit  due  to  the  witnesses,  and  the  weight  to 
be  given  to  the  evidence  on  the  whole.  Some 
of  the  witnesses  (whose  evidence  his  Lordship 
stated)  spoke  directly  to  her  mental  weakness, 
and  the  evidence  given  in  chief  by  others  was 
very  strong;  but  was  much  weakened  by  the  facts 
brought  out  on  cross-examination.    The  others 
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all  say,  they  could  not  state  her  to  be  incapable, 
and  some  of  them  even  advised  her  to  make  a 
settlement.  Yoa  have  also  indirect  evidence 
of  her  capacity  in  the  testimony  of  the  instru- 
mentary  witnesses,  who  state,  that  the  person 
who  began  to  read  the  deed,  did  so  in  a  low 
tone  of  voice,  and  that  she  leaned  forward, 
seeming  not  to  hear  distinctly ;  but  that,  when 
another  person  read  in  a  louder  tone,  she  ap- 
peared to  be  satisfied.  It  is  not  for  me  to  say 
how  you  are  to  find;  but  it  is  important  for 
you  to  attend  to  what  I  have  now  stated,  as  it 
is  evidence  arising  out  of  what  was  done  by  the 
party,  and  it  is  for  you  to  consider  whether 
a  person  without  intellect  would  attend  to  any 
deed  ?  There  is  also  evidence  arising  from  the 
deed  itself;  for  though  it  takes  the  property 
away  from  part  of  her  relations,  yet  it  cannot 
be  said  to  be  irrational,  merely  because  the  he- 
ritable property  is  given  to  one,  instead  of  being 
divided. 

It  is  to  the  question  of  blindness  that  the  ob« 
servation  I  made  on  Lord  Fife's  case  applies. 
The  defender  says  the  pursuer  was  bound  to 
prove  this,  but  has  not  proved  it.  I  wish  you 
to  avoid  making  a  return  of  not  proven;  for 
though  that  may  afford  sufficient  ground  for 


Watroh  and 
Husband 

p. 
Hamilton. 
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Watson  and 
Husband 

Hamilton. 


the  Court  of  Session  to  decide  the  case,  yet  it 
is  not  a  correct  verdict. 

I  shall  not  embarrass  you  by  stating  the 
point  of  hiWy  but  shall  merely  mention,  that 
it  is  material  in  the  decision  of  a  question  of 
law,  that  there  should  be  a  direct  finding  on 
the  issue,  and  it  would  be  more  satisfactory  to 
the  Court  of  Session  than  the  sloyenly  return 
of  not  proven. 

After  stating  the  facts  proved,  his  Lordship 
said,  I  have  no  hesitation  in  saying  this  woman 
was  not  blind ;  and,  in  absence  of  all  evidence 
to  the  contrary,  I  think  it  established  that  she 
could  read  her  Bible.  At  the  same  time,  I  do 
not  say  that  there  was  any  misfeasance  on  the 
part  of  the  notaries,  as  she  was  led  in,  and  said 
she  could  not  see. 

The  same  principle  applies  to  the  next  issue. 
It  cannot  be  doubted  that  there  was  a  scroll 
and  a  deed,  and  that  the  deed  was  read  at  the 
time  it  was  executed,  which,  it  is  maintained, 
proves  instructions ;  but  you  never  bring  her  in 
contact  with  the  scroll  till  after  it  was  framed. 
But  her  paying  attention  to  the  deed,  before 
executing  it,  proves  that  it  was  the  thing  she 
meant,  and  also  proves  her  capacity.  It  is 
said,  however,  that  it  could  not  be  hers,  unless 


188S> 


THE  JURY  COURT. 


87 


she  had  given  instructions  to  prepare  it ;  if  you 
are  not  satisfied  that  she  did  so,  then  I  wish 
you  to  find  the  special  facts.  Of  which  his 
Lordship  gave  a  general  outline. 

On  the  fifth  issue,  it  is  clear,  that  the  former 
deed  was  not  then  read,  nor  the  tenor  of  it  ex« 
plained,  but  merely  the  necessity  of  the  second 
deed  stated. 

The  sixth  issue  is  alternative,  and  it  is  clear 
that  she  instructed  the  notaries  to  sign,  and 
stated  that  she  was  unable  to  sign  from  bodily 
weakness.  Whether  this  was  truly  the  case  is 
not  the  question  beroj  but  whether  she  said 
so. 

Verdict— The  Jury  found  that  the  woman 
was  in  a  state  of  mind  capable  ''  of  disposing 
**  of  her  estate  and  effects" — ^that  she  laboured 
under  a  defect  of  sight,  but  was  not  incapable 
of  reading  or  seeing  what  she  might  write — 
that  there  was  no  evidence  of  instructions  for 
preparing  the  deed— 4;hat  the  first  was  not 
read,  &c. — ^that  she  declared  she  was  unable  to 
sign,  and  instructed  notaries  to  sign  for  her. 


Watson  and 
Hdsbakb 

Hamilton. 


Jeffrey  and  More,  for  the  Pursuer. 
Cockburn  and  Whigham,  for  the  Defender. 

(Agents,  Andrew  Paternm  and  Alexander  Goldie.) 
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March  14. 


PRESENT, 
LORD  CHIEF  COMMISSIOWEII. 


Kbddie  v.  Walker. 


A  Tcrdict,  of  oon- 
•ent,  returned 
for  one  shilling, 
the  pursuer  hav- 
ing agreed  to  ac- 
cept oif  an  apo- 
logy. 


Damages  for  defamation. 

Defence. — The  statements  made  were  cor-» 
reet,  and  being  made  in  pleading  a  cause  in  a 
court  of  law,  do  not  render  the  defender  liable 
in  damages. 

The  issues  were.  Whether,  in  a  Justice  of 
Peace  Court,  the  defender  falsely  and  mali- 
ciously accused  the  pursuer  of  having  falsified 
a  roup-roll — and  whether,  after  the  cause  was 
decided,  he  falsely  repeated  the  same  statement? 

Murray  opened  the  case,  and  stated  the 
facts  which  gave  rise  to  the  action,  and  argued. 
That  the  smaller  the  interest  in  the  case  before 
the  Justices  of  Peace,  the  greater  the  malignity 
of  the  defender.  An  offer  of  compromise  was 
made  in  a  letter. 


Lord  Chief  Commissioner. — You  ought 
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not  to  read  the  letter  ;  for,  though  an  offer  of 
compromise  is  evidence  in  a  case  of  this  sort, 
and  therefore  may  be  stated,  yet  you  may  fail 
in  tracing  the  letter  to  the  defender,  and  there- 
fore ought  not  to  read  it  at  present. 

Murraj/.^^l  state  the  offer  in  my  conde- 
scendence ;  and,  as  it  is  not  denied  in  the  an- 
swer, it  must  be  held  true. 

At  the  conclusion  of  the  opening, 

Lord  Chief  Commissioner. — This  case  has 
been  opened  with  perfect  propriety  ;  and  it  has 
been  staled  that  an  offer  of  compromise  was 
made.  As  this  is  a  case  for  reparation  of 
character,  would  the  pursuer  still  be  disposed 
to  accept  of  an  apology  ? 

At  the  preparation  of  the  issues,  it  was 
stated,  that  the  defender  used  the  words  in  a 
sense  different  from  the  construction  put  upon 
them  by  the  pursuer ;  and  it  would  therefore  be 
perfectly  honourable  for  him  to  say,  that  he  is 
sorry  if  they  have  been  injurious  to  the  pur- 
suer. At  the  same  time,  the  chai^  is  a  se- 
rious one  to  a  young  man,  when  made  by  a  per- 
son so  respectable  as  the  defender.  As  the 
case  was  brought  on  the  opinion  of  counsel,  and 
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Keddib  the  pursuer  still  agrees  to  accept  of  an  apology, 
Waz.'keb.  i(  is  hard  that  he  should  be  out  of  pocket. 
"^  Jeffrey^  for  the  pursuer.— -We  are  still  ready 
to  accept  of  an  apolc^ ;  but  as  the  offer  was 
made  after  taking  the  opinion  of  counsel^  but 
before  the  case  came  into  Court,  I  will  not 
consent  to  the  pursuer  leaving  Court  a  shilliog 
out  of  pocket. 

Cockburn,  for  the  defender. — I  can  only  re- 
peat what  I  have  all  along  pressed  upon  the 
pursuer,  that  the  defender  never  intended  to 
injure  the  pursuer.  The  only  statement  he 
intended  to  make  was,  that  the  roup-roll  was 
inaccurate  ;  and  if  he  used  the  word  falsify,  it 
was  without  intending  any  thing  offensive. 

Lord  Chief  Commissioner. — From  the 
lists  of  witnesses  in  this  case  the  numbers  seem 
large.  I  wish  it  to  be  understood,  that  the 
Court  mean  to  discourage  bringing  so  many 
witnesses,  and  were  I  to  allow  the  expence 
of  the  whole  in  this  case,  it  would  he  heaping 
a  heavy  expence  on  the  defender*  It  is  pro- 
posed  that  the  Judge  should  keep  a  note  of 
such  witnesses,  as,  in  his  opinion,  were  neces* 
sary  in  the  case,  to  be  laid  before  the  auditor  in 
taxing  the  accounts  of  expences ;  and  perhaps 
the  best  course,  in  the  present  case,  is  for  me 
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to  direct  the  Jury  to  find  a  iriiillmg  damages,    forbbs,  Scc 
and  leave  the  account  to  be  taxed.  Hudson,  &c 

Verdict  for  the  pursuer,  damages,  Is. 

J.  A*  Murray  and  J^reff,  for  the  Pursuer. 
Forsyth  and  Cockbum,  for  the  Defender. 

(Agents,  John  W.  New  mad  FT.  GrkrMn^  w.  8.) 


PUEBSITT, 

Loan  CBIXF  GOJOfisaxoyxii. 


FoRBBS  and  Company  v.  Hudson  and  Com-       Maich  is. 

PANY. 


Advocation  from  the  Judge- Admiral  of  an   l.  300  damages 

,       ,     found  againet 

action  to  recover  L«  500,  as  the  loss  sustained  the  defenders  for 
by  the  non-delivery  of  wine  of  the  quality  bar-  of  inferior  qua- 
gained  for.  ^**^' 

Defence. — The  wine  was  of  the  quality, 
soundness,  and  polour,  the  defenders  were  bound 
to  deliver. 


ISSUES. 


<^  It  being  admitted,  that,  upon  the  S4th 


«( 
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FoRBESy&c.    «  day  of  January  1818,  a  bargain  was  entered 
Hudson,  &c.    ''  into  betwixt  the  pursuers  and 

«*  Hudson,  acting  for  the  defenders,  whereby 
the  defenders  agreed  to  furnish  and  ship  for 
the  pursuers  *  50  pipes  of  good  sound  Port 
*  wine,  of  good  colour  and  body,'  and  to  de- 
liver the  same  to  the  pursuers  free  on  board 
''  the  vessel  at  Leith,  freight  and  insurance  in* 
**  eluded,  at  L.  36  per  pipe,  payable  in  Lon- 
'*  don  at  twelve  months  from  the  date  of  the 
"  bill  of  lading,  and  that  the  sud  wine  was  to 
be  shipped,  if  possible,  within  two  months 
from  the  said  24th  day  of  January  1818  ; — 
"  and  it  being  farther  admitted,  that  the  de- 
'<  fenders  did  ship  at  Oporto  50  pipes  of  Fort 
**  wine,  which  arrived  at  Leith  on  or  about  the 
**  2dd  June  aforesaid, — 

Whether  the  said  defenders  improperly 
delayed  to  ship  the  said  wine,  according  to 
''  the  terms  of  the  said  agreement,  to  the  loss 
*'  and  damage  of  the  pursuers  ? 

^*  Whether  the  wine  shipped  as  aforesaid  was 
"  not  of  the  quality  agreed  upon,  but  of  an  in- 
**  ferior  quality,  to  the  loss  and  damage  of  the 
"  pursuers  ? 


<<  Damages  laid  at  L.  500." 

11 
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The  first  evidence  offered  was  a  eircular  let-  Fohbes,  && 
ter,  transmitted  by  the  defenders,  dated  Octo-  Hudson,  &c 
ber  I8I7. 

Forsyth  objects,  This  is  not  evidence. 

Lord  Chief  Commissioner. — The  letter 
relates  to  the  subject-matter  of  the  contract, 
and  is  an  act  by  the  defenders  relative  to  their 
business,  which  probably  gave  rise  to  the  con- 
tract. The  admissions  in  the  issues  are  to  show 
the  general  nature  of  the  contract,  and  to  cut 
off  the  fringes  of  the  cause,  but  do  not  prevent 
a  party  from  producing  competent  evidence  in 
support  of  his  case.  In  the  present  instance,  it 
is  proposed  to  produce  this  letter  to  show  the 
nature  of  the  contract ;  and,  as  it  relates  to  the 
sale  of  wine,  and  immediately  precedes  the  con- 
tract, and  refers  to  the  same  vintage,  I  think 
it  is  admissible. 

« 

A  letter  to  the  pursuers,  from  Bertram  and 
Company,  to  whom  twenty  pipes  of  the  wine 
had  been  sold,  being  produced. 

Lord  Chief  Commissioner. — The  trans- 
actions between  Bertram  and  Company  and  the 
pursuers,  relative  to  this  wine,  may  be  proved 
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F0BBE8,  &c.     in  thk  case ;  but  I  doubt  if  this  is  the  proper 
HtrDBON/&e.   way  to  prove  them.     It  appears  to  me,  that 

Bertram  should  be  called,  and  examined  upon 
oath,  with  the  letter  in  his  hand. 


A  witnesB  held 
not  to  be  dis- 
qualified unless 
tiie  Teidict  can 
be  used  in  his 
favour. 


Jeffrey. — ^We  do  not  produce  it  as  evidence 
of  a  transaction  with  Bertram  and  Company^ 
but  as  part  of  a  series  of  letters. 

Lord  Chief  Commissioner. — ^Then  it  is 
quite  correct,  as  the  correspondence  would  not 
be  intelligible  without  it. 

Mr  Carnegie,  a  partner  of  Bertram  and 
Company,  was  called  as  a  witness. 

Forsyth  objects. — He  is  a  partner  of  the 
company  who  rejected  this  wine,  and  has  an 
interest  to  make  it  bad,  otherwise  the  pursuer 
will  have  an  action  against  them  for  rejecting 
it. 

Jeffrey. — The  interest  is  the  other  way,  but 
there  is  no  case  in  Court,  and  the  verdict  in 
this  case  cannot  be  used  in  any  case  that  may 
be  brought  against  them. 

Lord  Chief  Commissioner.— One  consi- 
demtion  here  is,  whether  the  verdict  in  this 
case  can  be  used  for  or  against  the  party*    It 
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cannot  be  used  for  him ;  and,  therefore,  this  is    Fohbbs,  &c 
such  an  interest  as  goes  to  his  credit,  not  his    Hudson,  &c. 
competency.     If  any  question  is  put  in  which      '^"^-^ 
he  is  interested,  an  objection  may  be  taken  to 
that  question. 

I  cannot  see  how  he  can  be  interested  in  this 
case,  as  he  is  called  by  the  party  who  would  be 
prejudiced  by  his  testimony. 

The  witness  having  stated,  that  he  consider-    a  witness  think. 
ed  himself  disqualified,  his  Lordship  informed   !^re>t^!do^' 
him,  that  he  could  not  disqualify  himself,  but   Si^f*'^'^^^ 
it  was  for  the  Court  to  consider  whether  his 
evidence  was  competent. 

After  several  questions  to  ascertain  the  na- 
ture of  the  disqualification,  the  witness  was  ad- 
mitted ;  upon  which  Mr  Forsyth  intimated  his 
intention  to  tender  a  Bill  of  Exceptions.  At  the 
conclusion  of  his  examination,  however,  his 
Lordship  put  some  questions,  from  which  it  ap* 
peared  that  he  was  to  share  in  the  sum  to  be 
awarded  by  the  Jury,  and  thus,  being  interest- 
ed in  the  event  of  this  cause,  his  evidence  was 
struck  out. 


A  clerk  to  Forbes  and  Company  was  after- 
wards called,  and  stated  that  he  had  looked  into 
their  books. 
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Forbes,  &c.  LoRD    ChIEF    COMMISSIONER. — How    Can 

Hudson,  &c.    you  make  their  books  evidence  for  them  ?   Do 
^■^^""^      you  mean  to  hold,  that,  when  regularly  kept^ 
they  afiPord  prima  fade  evidence  till  rebut- 
ted? 

Books  of  a  mcr-       Forsvtk  objccts. — The  books  have  not  been 

cantile  company  9^  v 

afford  a  temipie-   produccd,  in  tcnus  of  tho  rcgulatious,  and  ex- 

iMijpro&i/io,  but      '^  ,  -i^^rt  •  xi 

miut  be  produ.    ccrpts  ought  at  Icast  to  nave  been  given.   I  ad- 
before^auiai'      mit,  that  books,  when  proved  to  be  regularly 

kept,  together  with  an  oath  in  supplement,  af- 
ford a  sort  of  proof. 

Jeffi^ey. — 1^  ^^  ^^^  practice  not  to  produce 
books  before  the  trial.  If  regular  books  are 
produced,  and  the  keeper  of  them  swears  that 
the  transactions  are  real,  they  are  sufficient 
prima  Jacie  evidence. 

Lord  Chief  Commissioner. — The  books 
being  laid  on  the  table  by  the  party,  it  is  ad- 
mitted, does  not  make  them  evidence ;  but,  in 
the  old  method  of  taking  proofs,  books,  when 
regularly  kept,  afforded  a  semiplena  probatio. 
But,  it  is  said,  the  clerk  will  swear  to  the  en- 
tries, and  that  they  are  merely  to  suggest  to  his 
memory. 

With  regard  to  the  objection  on  the  terms 
of  the  act  of  sederunt,  the  first  regulation  was 
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positive^  but,  by  a  subsequent  one,  a  discre-  Foebes,  && 
tion  was  given  to  the  Court ;  the  deposition  of  Hooso'k,  && 
the  haver  is,  however,  to  be  taken.  „  ^"^^^^^^ 

In  the  present  case,  no  reference  was  made   °^  frocew,  p.  78 
to  these  books  in  the  admission  of  the  writings 
called  for,  or  produced ;  and  it  does  not  appear 
to  me  a  case  for  the  Court  to  admit  them,  un- 
der the  discretionary  power  given  to  it. 

Cockburriy  in  opening  the  case  for  the  pur- 
suers,  and  Jeffrey  in  reply,  stated  the  nature  of 
the  questions — That  they  had  commissioned 
wine  from  a  correspondent  of  the  defenders ; 
and  being  new  customers,  and  the  quantity 
large,  they  were  entitled  to  expect  it  at  a  lower 
price  than  if  they  had  been  in  different  circum- 
stances* The  correspondent,  too,  was  negli- 
gent in  transmitting  the  order. 

On  the  second  issue,  we  shall  prove  that  the 
wine  sent  was  not  sound,  &c.  as  warranted. 

SkenCy  for  the  defenders.— -The  real  question 
in  dispute  is  the  meaning  of  the  bargain  made 
by  these  parties  \  and  if  the  terms  of  the  con- 
tract were  doubtful,  I  admit  that  reference 
might  be  made  to  letters  to  explain  it,  but  here 
there  is  no  doubt. 

With  regard  to  the  delay,  the  pursuers  ac- 
quiesced in  it }  and,  according  to  their  evidence. 
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Forbes,  &c  they  would  have  gained  by  the  delay,  as  the 

Hudson,  &c.  markets  were  rising. 

^^^^"^^^  On  the  question  as  to  the  quality  of  the  wine, 

inopeningacase,  &  report  was  made  in  the  Admiralty  Court, 

r^°;:ldTr:.  decidedly  in  our  favour. 

port  made  under 
the  authority  of 

Ae  Judge-Ad-         Jeffrey^  for  the  pursuer,  objects. 

Lord  Chief  Commissioner. — Mr  Skene 
may  state,  that  an  order  was  made  by  the  Judge- 
Admiral,  remitting  to  certain  gentlemen  to 
take  samples,  and  to  report  as  to  the  quality  of 
the  wine,  and  may  then  state  the  evidence  they 
will  give  as  to  their  opinion  of  its  quality. 

iS^Arene.^-The  pursuers  are  bound  b}^  this  re* 
port,  and  it  is  decisive  of  the  question.  The 
samples  produced  in  Court  have  not  been  pro- 
perly  taken.  The  price  must  enter  into  the 
opinion  formed  of  the  wine,  as  the  order  was 
for  good  wine,  not  the  best  or  mort  superior. 
Part  of  the  wine  was  sold  for  profit,  which  takes 
away  any  claim  of  damage. 

Lord  Chief  Commissioner* — The  issues 
consist  of  an  admission  and  two  questions,  and 
to  entitle  the  defender  to  a  verdict,  you  must 
be  of  opinion  that  he  is  right  on  both  questions ; 
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but  tbe  case  of  the  pursuer  is  difierent,  as,  if  Forbes,  &c 
you  are  of  opinion  th^t  he  is  right  on  either  Hudson,  &c 
question,  you  must  then  consider  the  amount 
of  damages,  and  still  more,  if  you  think  him 
right  on  both. 

The  question  in  the  issue  is  not  whether  it 
was  possible  to  send  the  wine,  but  whether  there 
was  negligence  and  improper  delay  in  trans- 
mitting it  ?  You  will  judge  of  this  from  the  evi- 
dence which  has  been  adduced,  and  you  will 
consider  whether  the  pursuers  did  not  depart 
from  tbe  original  agreement  as  to  two  months, 
and  whether  the  delay  can  be  said  to  be  impro- 
per, when  the  pursuers  gave  directions  how  it 
should  be  sent  after  the  two  months  had  ex- 
pired. 

The  agreement  in  this  case  refers  both  to  qua- 
lity and  price,  but  the  issue  is  merely  as  to  the 
quality.  The  question  is,  Whether  it  was  good, 
sound,  &c.  ?  and  you  are  to  form  your  opinion 
upon  this  from  the  evidence  given,  for,  though 
there  is  no  reference  to  price  in  the  issue,  it 
was  still  proper  to  allow  the  witnesses  to  refer 
to  the  price,  in  order  to  explain  any  thing  that 
may  be  obscure  in  the  question.  But  in  this 
case,  the  missives  seem  to  refer  exclusively  to 
quality — the  letter,  recommending  the  pur- 
suers to  the  defenders,  states  a  motive  for  going 
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F0KBB8,  &c*    issue,  and  judge  whether  the  evidence  bore  it 

Hudson,  &c.    out — that  he  had  stated  his  opinion  in  favour 

^'^^y^^     of  the  defenders  on  the  first  issue,  but  that  to 

relieve  them  from  damages,  the  Jury  must  be 

of  opinion  for  them  on  both  issues. 

That  if  the  price  was  part  of  the  contract, 
and  to  be  considered  in  judging  of  the  quali- 
ty, then  his  observation  amounted  to  a  direc- 
tion in  point  of  law,  but  if  not,  then  it  was 
merely  observations  on  the  fact. 

Jeffrey  showed  for  cause  against  the  rule. 
That  the  defenders  knew  that  their  witnesses 
could  not  attend — That  the  pursuers  did  not 
know  the  situation  in  which  Mr  Carnegie 
stood — That  what  is  called  contrary  evidence 
was  merely  a  difference  of  opinion— That  there 
was  no  misdirection  as  to  the  meaning  of  the 
issue,  but  mere  observation  on  the  evidence — 
That  the  letter  said  to  be  improperly  admitted 
was  introductory  to  the  contract,  and  was  not 
objected  to* 

Moncreiffi — We  move  this  as  a  case  where 

the  verdict  is  against  the  great  preponderance 

Skene  o.  Maber-   of  evidcuce.     The  prcsumption  is  in  favour  of 

p.  W  the  defenders,  and  the  report  made  by  experi- 

enced  wine  merchants  to  the  Court  of  Admi- 
ralty, upon  the  application  of  the  pursuers,  is 
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coBcIusive  against  them,  as  it  proves  the  price  Foebbs^  &e. 
to  be  an  essential  ingredient  in  forming  an  opi-  Hudson,  && 
nion. 

We  also  object  to  the  direction,  that  the 
Jury  were  not  to  consider  the  price  in  forming 
their  opinion  of  the  quality,  and  that  our  evi- 
dence was  tainted  by  our  witnesses  coupling 
the  price  as  part  of  the  ground  of  the  opinion 
they  formed  of  the  quality.  Ours  was  the  on- 
ly proper  evidence,  and  theirs  was  infected 
with  the  idea,  that  the  best  wine  was  to  be  fur- 
nished.    The  Jury  could  not  judge  fairly. 

Lord  Chief  Commissioner,--- You  put  it  to 
the  Jury,  that  the  price  was  an  item  in  the 
contract,  and  as  such  was  embraced  in  the 
issue,  and  that  it  was  improper  to  say  the  ques- 
tion was  merely  as  to  body  and  colour ;  but  on 
this  my  opinion  was  different. 

Moncreiffi — We  also  contend  that  Mr  Car- 
negie  ought  not  to  have  been  called,  as  he  told 
the  pursuers  out  of  Court  what  disqualified 
him.  Two  witnesses  that  we  meant  to  have 
caUed  did  not  appear. 

Lord  Chief  Commissioneb.— If  it  was 
meant  to  make  a  serious  question  of  my  con- 
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(June  4^) 


FcuEB,  Sto    gtjnictiou  of.  the  contract  and  the  issues,  the 
Hm$Qif^  &&    Court  might  take  time  to  consider.    But  the 

case  appears  so  clear,  that  we  think  it  better 
not  to  delaj. 

As  to  evidence, 

1.  The  application  is  founded  on  the  admis- 
sion of  Carnegie's  eridence,  and  that  it  might 
have  contaminated  the  verdict  of  the  Jury.  If, 
in  the  course  of  a  cause,  whether  by  the  mis- 
take of  parties,  or  in  any  other  way,  matter  gets 
in  which  it  is  clearly  understood  is  not  evidence, 
and  which  is  not  summed  up  by  the  Judge, 
there  would  be  great  danger  in  granting  a  new 
trial  merely  on  that  ground.  But  if  the  wit- 
ness so  admitted  is  only  one  of  fifteen,  and  not 
so  clear  as  others,  it  forms  no  ground  whatever 
for  granting  the  new  trial. 
:  ^.  It  is  said  that  the  verdict  is  against  evi- 
dence, or  at  least  that  the  preponderance  of 
evidence  was  the  other  way.  It  is  said,  that 
one  of  the  persons  who  made  the  report  was 
unexpectedly  absent,  but  he  was  only  one  of 
four,  and  this  would  scarcely  have  been  a  su£Gl- 
cient  ground  for  delaying  a  trial,  and  is  cer- 
tainly not  sufficient  ground  for  setting  aside  a 
verdict.  Tlie  verdict  is  said  to  be  against  the 
weight  of  evidence,  as  the  wine  produced  in 
Couit,  upon  which  the  witnesses  formed  their 
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ofinkm,  was  drawn  off  after  the  wine  in  the  i^oabis,  &c 
casks  had  been  stirred.  Mr  Cockbum  stated,  Hudsov^  &c. 
that  in  his  experience  as  a  wine  merchant, 
he  had  never  known  this  done,  but  admitted 
that  it  would  put  it  in  nearly  the  same  condi* 
tion  as  when  landed ;  and  the  witnesses  admit- 
ted, that  when  they  tasted  the  wine  in  Court, 
though  it  was  not  of  proper  quality,  it  was  bet« 
ter  than  at  the  time  it  was  landed. 

This  was  a  case  in  which  there  was  evidence 
of  great  respectability  on  both  sides ;  that  evi«> 
dence  was  left  to  the  Jury,  and  it  was  for  them 
to  deefde  upon  it. 

8.  The  only  point,  then,  is  the  construction 
of  the  issue,  and  it  is  said  the  whole  contract 
ought  ta  have  been  under  the  consideration  of 
the  Jury.  This  objection  is  in  the  nature  of 
what  in  England  is  called  an  arrest  of  judg- 
ment. 

The  agreement  is  to  sell  good  wine ;  and  in 
the  way  the  second  issue  is  framed,  I  cannot 
think  that  the  Court  could  require  the  Jury  to 
consider  more,  than  whether  the  wine  was  of  the 
quality  agreed  on,  or  of  inferior  quality  ?  The 
expression  is,  shipped  as  aforesaid,  and  it  is  con- 
tended that  this  refers  to  the  whole  admission, 
including  the  price.  It  is  also  said,  that  the 
case  is  affected  by  the  proceedings  in  the  Ad- 
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Catto. 


miralty  Court,  and  by  a  report  made  there. 
If  that  report  had  been  put  in  issue,  the  ques- 
tion to  be  tried  by  the  Court  and  Jury  would 
have  been  clear ;  but  after  meeting  with  the 
parties,  the  admission  is  made  out,  and  the 
question  is  not  put  in  terms  of  that  report,  or 
of  the  interlocutor  of  the  Judge- Admiral,  but 
is  limited  to  quality ;  and  it  appears  to  me, 
that  I  could  only  transfer  body,  colour,  and 
quality,  and  not  price,  from  the  admission  to 
the  issue. 

The  fifteen  witnesses  on  one  side  state  the 
wine  not  to  answer  this  description ;  those  on 
the  other  state  it  to  be  of  sufficient  body  and 
quality,  and  to  be  good  fair  wine  at  the  price. 

We  think  the  case  was  necessarily  confined 
to  the  issue,  and  that  there  ought  not  to  be  a 
new  trial. 


PEE8EKT, 
I.0RD8  CUIEF  COHMI88IONSR  AKD  PITMlLLr. 


1822. 

Maj  31. 

New  Trial  gnuit- 
ed,the  JunrhaY- 
iog  decided  a 
point  of  law  as 
to  the  running 
down  a  vesieL 


ScRUTON  t;.  Catto. 

This  was  an  action  against  the  master  and 
owners  of  a  vessel  called  the  Princess  of  Wales, 
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for  tbe  sum  of  L.  5000,  as  the  value  of  a  ves- 
sel called  the  Sheepfold ;  and  for  relief  of  any 
claim  of  damage  on  account  of  the  obstruction 
to  the  harbour  of  Aberdeen,  occasioned  by  the 
wreck  of  the  vessel. 

Defence. — ^The  facts  show,  that  the  loss 
was  occasioned  by  the  fault  of  those  on  board 
the  Sheepfold. 

There  was  a  pilot  on  board,  and  by  the  sta- 
tutes 48th  Geo.  III.,  c.  104,  and  52d  Geo. 
III.,  c.  39$  §  SO,  owners  are  not  liable  for 
the  neglect  or  incapacity  of  pilots. 

ISSUES. 

^*  It  being  admitted,  that,  on  or  about  the 
<'  2Sd  day  of  March  1819,  the  vessel  called 
^*  the  Sheepfold  was  struck  or  run  foul  of  by 
<<  the  Princess  of  Wales,  the  property  of  the 
«  defenders,  near  the  harbour  of  Aberdeen, 
**  and  that  the  Sheepfold  soon  afterwards 
"  sunk, — 

^*  Whether  the  said  collision  arose  from  the 
^*  fault  or  n^lect  of  the  master  or  mariners  on 
**  board  of  the  said  ship,  the  Princess  of  Wales? 
^*  And  whether  the  loss  of  the  said  vessel  took 
^^  place  in  consequence  of  the  said  collision ; 
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ScauTON 


*<  or  what  damage  was  caused  to  the  said  vessel 
<*  therefrom  ?" 

The  case  was  tried  before  Lord  Pitmilly  at 
Aberdeen,  and  the  following  verdict  was  re** 
turned : — ^'  That  the  collision  arose  in  part» 
«  but  not  altogether,  from  the  fault  of  the 
**  master  or  mariners  on  board  the  Princess  of 
'*  Wales :  And  find  the  defenders  liable  in 
f^  three-fourths  of  the  damages  caused  by  said 
!*  collision/' 


Nov.  17,  1821. 


Grant  on  New 
Tiials,  p.  7^ 


/6M2.p.79and 

sa 


2,  Bell,  Com. 
p.  372. 


Hunter  moves  to  have  the  verdict  set  aside, 
and  a  new  trial  granted,  on  the  grounds, 

1st,  That  the  verdict  finds  the  loss  to  have 
been  occasioned  by  a  different  cause  from  the 
one  in  the  issues. 

9d,  It  is  not  affirmaitive  or  negative  of  the 
issues,  and  does  not  exhaust  the  issue. 

Sd,  It  finds  a  point  of  law,  which  Mr  Bell 
states  to  be  an  open  point. 

4/A,  It  finds  datdages,  though  no  question 
of  damage  was  remittejd. 


The  rule  to  show  cause  was  granted,  and, 
on  the  22d  November, 

J^ffTey  showed  for  cause  against  the  rule, 
that  there  had  been  an  intelligent  special  Jury, 
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part  of  whom  had  had  a  view  of  the  sul^ect —  Scruton 
that  a  new  trial  would  cost  more  than  the  sum  Catto. 
in  dispute,  and  that  the  verdict  was  not  con- 
trary either  to  law  or  evidence,  and  ought  not 
to  be  set  aside,  on  the  ground  of  a  foolish  ad* 
dition  of  the  word  liable^  which  he  agreed  to 
hold  pro  non  scripto. 

The  main  issue  was  as  to  the  fault ;  and  if 
there  is  any  ambiguity,  it  is  in  the  issue. 

The  question  was,  not  whether  it  was  ex** 
clusively  through  the  fault  of  the  defenders, 
but  whether  it  was  through  the  fault  of  one 
or  other,  or  both,  and  the  Jury  have  answered 
this.  We  proved  gross  mismanagement  pre- 
vious to  the  vessels  coming  near  each  other. 

Moncreiff  contended,  That  the  Jury  had 
fallen  into .  the  error  of  supposing  themselves 
the  sole  arbiters  in  the  case,  and  had  gone  con- 
trary to  all  the  evidence.  That  the  point  of  law 
was  an  open  question  in  this  country,  and  could 
not  be  settled  in  this  Court.  That  the  loss  of 
a  vessel  was  occaaioiied  either  by  the  act  of  God 
— the  positive  fault  of  one  of  the  parties— or 
by  the.oocun»Dce  of  such  circumstances  as  ren- 
dered it  impossible  to  determine  whether  it  oc- 
curred by  the  &ult  of  any  party. 

This  last  cotupfehends  the  case  where  the 
loss  is  by  the  fault  of  both,  parties.     In  order 
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to  render  a  party  liable,  the  Jury  must  make  up 
their  minds  that  it  was  by  his  fault. 

We  did  not  lead  evidence  on  the  second  is- 
sue, as  it  was  an  answer  to  the  first,  on  which 
the  pursuers  failed. 

The  question  of  damage  was  not  before  the 
Jury,  as  the  value  of  the  vessel  was  ascertain- 
ed.    A  verdict  by  inference  is  bad. 

The  verdict  is  contrary  to  evidence,  as  not 
one  of  the  witnesses  swear  that  it  was  by  the 
fault  of  the  Princess  of  Wales. 

Jeffrey  suggested,  That  it  was  not  necessary 
to  send  all  the  issues  to  a  second  trial,  and  re- 
ferred to  the  cases  of  Lord  Fife  and  the  City 
of  Edinburgh. 


Lord  Chief  Commissioner. — ^These  cases 
were  in  the  Court  of  Session,  and  that  Court 
may  send  an  issue  on  any  point  on  which  they 
wish  to  be  informed ;  but  we  stand  in  quite  a 
difierent  situation* 

This  is  an  application  for  a  new  trial,  in  which 
three  grounds  are  stated. 

l5f,  That  the  verdict  is  not  conformable  to, 
and  does  not  answer  or  fill  up  the  issues. 

2ef,  That  a  question  of  law  has  been  decided 
which  was  beyond  the  power  of  the  Jury. 

36^  That  the  verdict  is  contrary  to  evidence. 
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Much  has  been  said  on  the  meaning  of  the       Scruton 
issues,  and  whether  they  could  be  so  construed 
as  to  make  the  verdict  applicable  to  them. 

When  any  doubt  arises  as  to  the  meaning  of 
an  issue,  we  must  look  into  the  summons,  de- 
fences, condescendence,  and  answers,  to  ascer- 
tain the  fact  and  nature  of  the  averments  from 
which  the  issue  was  drawn  ;  and,  in  this  case, 
we  have  had  recourse  to  the  summons  to  con- 
strue the  issue.  In  the  summons,  the  protest 
by  the  master  of  the  vessel  is  quoted,  and  it 
proceeds  on  the  ground  that  the  loss  was  occa- 
sioned entirely  by  the  fault  of  the  master  and 
crew  of  the  Princess  of  Wales.  The  conde- 
scendence and  answers  contain  the  same  ground 
of  claim,  and  if  the  party  meant  to  alter  it,  the 
case  must  have  been  returned  to  the  Court  of 
Session,  in  order  to  amend  his  summons. 

If  the  admission  as  to  the  value  of  the  ves- 
sel had  not  been  made,  the  party  must  have 
proved  as  for  a  total  loss  j  but,  by  the  admis- 
sion, only  the  first  part  of  the  issue  was  before 
the  Jury. 

It  seems  to  be  admitted,  that  the  Jury  have 
decided  a  point  of  law,  but,  in  order  to  save  the 
expence  of  a  new  trial,  an  alteration  of  the 
terms  of  the  verdict  is  proposed. 

A  vessel  may  be  lost  either  by  the  act  of  God 
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ScRUTON      or  man.     If  by  the  act  of  Grod,  then  no  damage 
Catto.       is  due.     If  by  the  act  of  man,  then  it  may  be  by 

'"^^'"'^^  the  fault  of  one  party,  — or  it  may  be  inscruta* 
ble,  or  by  the  fault  of  both.  The  last  of  these 
falls  under  the  prinoiple  discussed  by  Mr  Bell, 
but  he  leaves  the  question  undecided,  Whether 
the  damage  ought  to  be  sustained  equally,  or  in 
proportion  to  the  value  of  the  ships  in  colli- 
sion. 

The  alteration  proposed  on  the  verdict  would 
render  it  a  special  verdict,  but  in  this  view  it  is 
an  insufficient  finding,  upon  which  no  Court 
could  decide  the  law,  and  the  Court  of  Session 
must  send  it  back  to  trial,  and  greater  expence 
would  be  thus  incurred.  The  direction  by  the 
Judge,  that  die  Jury  might  find  for  the  pursuer 
or  defender  was  perfectly  correct,  and  such  a 
verdict  would  have  been  an  answer  to  the  issue  ; 
but  the  verdict  returned  neither  answers  the 
summons,  condescendence,  nor  issuesi. 

If  the  Jury  did  not  choose  to  take  the  direct 
tion,  they  should  have  found  a  special  verdict 
stating  the  facts,  and  the  Court  above. would 
have  had  grounds  for  finding  the  law.  They 
have  not  followed  this  course,  but  seem  to  fiavis 
considered  themselves  in  the  situation  of  an  ar- 
bitrator, empowered  to  do  what  appeared  just 
between  the  parties  ^  but  this  is  not  the  prq)er 
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province  of  a  Jury^  and  there  must  therefore 
be  a  new  trial. 

As  it  is  the  opinion  of  the  Court,  on  the 
grounds  already  stated,  that  there  must  be  a 
new  trial,  perhaps  it  is  not  necessary  to  say  any 
thing  of  the  verdict  being  contrary  to  evidence ; 
but  I  think  it  better  to  state  shortly  my  views 
of  the  evidence. 

The  evidence  of  the  two  naval  officers  proves, 
that  it  is  proper  to  keep  a  look-out  before  sail- 
ing ;  but  theirs  is  general  evidence,  and  does 
not  specially  apply  to  this  case ;  and  the  pilots 
and  other  witnesses  prove,  that  it  is  the  course 
of  this  harbour  not  to  look  out* 

The  officei's  also  prove  the  rule  at  sea  to  be, 
that  the  vessel  that  has  the  wind  must  keep  to 
windward ;  but  they  admit  that  this  does  not 
Bjflj  to  narrow  seas,  and  the  present  case  falls 
within  the  exception- 
It  appears  that  nothing  could  be  done  at  the  , 
time  the  vessels  met ;  and  if  there  was  any  fault, 
it  appears  to  have  been  in  the  want  of  look-out 
in  the  Sheepfold  and  Margaret,  for  the  Sheep- 
fold  was  under  the  necessity  of  tacking  sooner 
than  she  would  have  done,  in  consequence  of 
the  Margaret  bebg  in  her  way,  and  not  from 
any  &ult  of  those  in  the  Princess  of  Wales. 
With  regard  to  the  view,  I  do  not  think  it 
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could  be  of  any  service  in  this  case.  The 
Court  must,  in  future,  take  some  method  of 
regulating  this  subject,  and  will  expect  to  have 
(;he  grounds  of  the  application  for  a  view  stated 
at  the  time  the  motion  is  made. 

Jeffrey  moved  for  the  expence  of  the  former 
trial,  or  at  least  that  he  should  not  be  cut  out 
of  his  right  to  them. 

Lord  Chief  Commissioner. — In  some 
cases,  new  trials  are  granted  on  payment  of 
costs,  but  in  others  not.  On  a  future  day,  the 
Court  will  state  whether  costs  ought  to  be 
given  in  this  case. 
Dec.  10, 1821.         His  Lordship  afterwards  stated.  The  Court 

have  maturely  considered  the  question  as  to 
the  expence  of  the  former  trial,  and  have  com- 
pared this  with  the  other  cases  where  new  trials 
have  been  granted.  In  these  cases,  the  evi- 
dence entered  into  the  consideration  of  the 
Court  in  granting  the  new  trial,  but  in  this 
case,  though  some  observations  were  made  on 
the  evidence,  the  grounds  on  which  we  grant- 
ed the  new  trial  were. 

That  the  issues  were  not  fully  or  correctly 
answered,  and  that  a  question  of  law  was  in- 
volved in  the  finding  by  the  Jury.     It  appears 
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ftf  tue  a  priiibi|>le  of  sdlmd  sCtisei  thftt  when  a 
Judge  fnidtik66  the  kw^  or  When  lie  states  the 
kw,  Aiid  the  Jury  do  not  find  according  to  thi^ 
direetidH,  that  a  new  trial  ought  to  be  grahted 
without  eofits,  uid  thiEit  they  ^oUld  abide  the 
went  of  the  Uekt  trid^  as  th^  piHj  must  hi 
held  to  havd  knowU  thbt  life  was  retaining  a 
verdict  contrary  to  law. 

Hunter  moves  to  have  the  place  of  trial   J«n.u,  1822. 
changed  from  Aberdeen  to  Edinburgh,  as  the 
witnesses  would  be  abroad  before  the  Circuit. 

Jeffrey  o{ipbS6s. 

Lord  Chief  Commissionbr. — There  ap- 
pears to  be  no  provision  for  this  case,  and, 
therefore,  the  application  must  lie  to  the  dis- 
cretion of  the  Court.  A  very  strong  case  of 
partiality  must  be  made  out  to  indtice  us  to 
grant  the  change. 


«««  .   -  1822. 

On  the  18th  April  1822,  the  Ca^  tvas  again  a  NewTri«i  «- 

•    ,  ,     ,  .  ,;  fused,  UiouBh 

tned,  and  the  pursuer  not  appearing^,  a  verdict  the  verdict  wm 

-V,        !,,•,         ,  ,  given  Jn  respect 

was  returned  '*  for  the  d^fend^t,  iia  respecit  the  the  punuer  did 

^t        ^  j-ji         ».  ^^1-  ».  •  not  support  hia 

<*  pursuer  did  not  SUppol't  his  case  by  any  evi-  case  by  evidence. 

«  dence.'' 
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^^ff^^  moved  for  a  rule  to  show  cause; 
and  statedi  That  the  counsel  for  the  pursuer 
had  moved  to  delay  the  triali  and  this  being 
refused,  intimated  his  intention  not  to  appear. 
Upon  this  he  might  possibly  have  been  held  as 

9 ^laisHlcLW  ^^^^^8^d>  ^^^  1' '^as  incompetent  to  impannel 
»nd"-  a  Jury.     We  might  possibly  move  this  on  the 

ground  of  misdirection ;  but  rather  put  it  on 
the  ground  of  being  essential  to  the  ends  of 
justice. 

LoBD  Chief  Commissioner. — ^In  the  pre* 
sent  state  of  the  proceedings  in  this  Court,  the 
disposition  of  the  Court  in  general,  is  to  grant 
a  rule  to  show  cause.  We  may,  however,  take 
time  to  deliberate  whether  we  will  grant  it  or 
not.  This  is  a  serious  question  as  to  the  juris- 
diction of  this  Court,  and,  on  discussion,  it  may 
appear  that  there  is  a  defect  in  the  original 
constitution  of  the  Court.  Though  there  is  no 
statute  or  deliberate  enactment  as  to  a  case  of 
this  sort,  we  are  in  the  same  situation  with  re- 
spect to  it  as  they  are  in  England ;  and  my 
recollection  of  the  proceedings  there  is,  that 
the  plaintiff  generally  carries  down  the  record ; 
he  may  apply  to  the  Judge  to  put  off  the  case ; 
the  Judge  has  a  discretion  to  put  it  off  or  not ; 
if  he  does  not,  the  plaintiff  may  withdraw  the 
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record,  and  be  noiMQited.  If  the  case  goes  on  Sceuton 
a  peremptory  order  to  try,  and  there  is  a  non-  Catto. 
suit  entered,  then  a  motion  is  made  for  a  judg- 
ment, as  in  case  of  a  non-suit.  But  though 
this  is  the  ordinary  mode  of  proceeding,  the 
defendant  may  also  carry  down  the  record, 
and,  in  that  case,  though  the  pIainti£P  with- 
draws his,  the  defendant  may  call  on  the  Judge 
to  proceed,  and  may  obtain  a  verdict  without 
evidence. 

In  this  case,  notice  of  trial  was  given  by  the 
defenders — the  case  was  moved  to  Aberdeen 
by  the  pursuers,  but  still  it  was  on  the  notice 
by  the  defenders*  We  do  not  decide  any 
thing  at  present ;  but  it  appears  that  this  mo- 
tion is  founded  on  the  Judge  being  wrong  in 
having  refused  to  put  off  the  trial. 

Lord  Gillies. — It  is  not  correct  to  state, 
that  the  Judge  knew  that  the  pursuer  was  not 
to  appear.  The  pursuer  appeared  by  eminept 
counsel,  and  a  regular  agent,  and  moved  to  de- 
lay the  trial ;  and  no  judicial  intimation  was 
made  of  his  not  intending  to  appear  till  after 
the  Jury  were  sworn. 

Lord  Pitmillt. — In  a  question  of  damages, 
which  came  before  me  at  Glasgow,  I  directed 
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a  Jury  to  return  %  verdict  where  tbere  wias  no 
•evidence*  The  question  related  to  a  partner- 
ship»  The  contract  of  copartoer^hip  wa«  pro- 
duced. An  ol^ection  was  taken  to  it,  whioh  I 
sustained;  and  as  there  was  no  evidence  for 
the  pursuer,  I  directed  the  Jury  to  find  for  the 
defender* 


May  31, 1822.         Moficrelff. — 1  am  to  show  cause  against  the 

rule.  This  case  was,  by  an  order  of  Court,  to 
be  tried  at  Aberdeen.  The  pursuer  expected 
to  defeat  this,  by  giving  notice  of  trial,  and 
countermanding  it,  but  that  was  totally  inept. 
By  not  giving  notice  in  time,  the  pursuer  lost 

9  ^Isift^tSc?  9*   ^  right,  and  the  defender  was  entitled  to  pro- 

•nd  10.  ceed. 

There  are  two  cases,  which,  taken  together^ 
are  conclusive  of  the  present  question.  In 
Faterson's  case  at  Glasgow,  both  parties  were 
present,  but  there  was  not  a  particle  of  eyi* 

umTV  M^ '"    ^?^^®  produced ;  and  in  a  case  at  Aberdeen, 

p.  32.  notice  was  given  by  proviso-*-the  pursuer  was 

absent — ^the  defender  called  evidence,  and  had 
a  verdict. 

By  the  first,  it  is  established,  that  the  de- 
fender is  entitled  to  try  the  case,  and  get  a  ver- 
dict without  evidence.     By  the  second,  it  is 
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proved  that  he  may  try,  though  the  pursuer  is      Schutoh 
ahsent*  Catto. 

Jeffrey. — It  is  said  this  trial  took  place  by 
order  of  the  Court. 

Lord  Chief  Commissioner.— -Tlie  Court 
cannot  fix  a  trial  but  on  the  application  of  the 
party.  In  this  case,  the  application  was  not  to 
discharge  the  notice  by  the  defender  as  irregu- 
lar, but  to  change  the  place  of  trial,  and  under 
that  motion,  the  Court  could  not  deprive  the 
defender  of  the  right  he  had  by  his  notice. 

Jeffrey. — There  is  no  power  given  to  the 
defender  to  try,  but  merely  to  fix  the  time 
and  place ;  these  were  altered  by  the  Court, 
and  the  trial  stood  on  the  notice  by  the  pur- 
suer. His  advisers  relied  on  getting  the  ease 
put  off,  on  an  affidavit  of  the  absence  of  a  mate- 
rial witness ;  and,  therefore,  the  other  evidence 
was  not  ready. 

The  Jury  are  to  give  their  verdict  according 
to  the  evidence,  but  in  this  case  there  was 
none. 

In  England,  in  Chancery  cases,  the  remedy 
is,  that  the  case  must  be  tried  within  twelve 
months.  Neither  of  the  cases  relied  on  apply 
here. 
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LoBD  Chief  CoMMis8ioN£R.*^SiQoe  this 
case  was  last  before  us,  I  have  turned  the  whole 
subject  in  my  mind.  When  I  then  mentioned 
the  law  of  England,  I  stated  that  the  defender 
might  carry  down  the  record,  and  get  a  ver- 
dict; but  a  distinction  ought  to  be  stated. 
The  defender  cannot  do  this  in  every  case. 
45a  **    ^^^         A  case  occurred  in  20th  Geo.  11.  where  the 

defender  carried  down  the  record,  and  got  a 
verdict ;  but  the  Court,  on  argument,  ordered 
a  non-suit  to  be  entered. 

The  analogy  of  cases  from  the  Court  of 
Chancery  is  not  correct,  as  in  these  the  issues 
are  for  the  information  of  the  mind  of  the 
Court,  and  the  Court  keeps  them  in  its  own 
hands,  and  prescribes  the  time  within  which 
they  are  to  be  tried.  The  case  of  Lord  Fife 
was  analogous  to  the  Chancery  cases,  but  this 
is  more  analogous  to  the  cases  at  common 
law. 

We  must,  however,  decide  this  case  on  the 
analogy  of  the  law  of  Scotland,  and  not  of 
England.  In  England,  the  policy  of  the  ]aw 
is,  not  to  conclude^  the  party,  but  here  it  is  the 
reverse. 

There  are  two  regulations  applicable  to  this 
case.  The  one  is,  that  for  holding  the  party 
confessed,  after  two  terms  and  sittings  have 
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dapoed.  The  other  is,  that  by  which  the  de- 
fender may  give  notice  by  proviso.  In  this 
case  the  defender  gives  notice — the  pursuer 
appears^  and  moves  to  have  the  case  put  off— 
t)ie  Jury  is  impannelled,  and  there  is  no  pur- 
suer to  open  the  case,  and  call  witnesses. 

Reference  has  been  made  to  the  terms  of  the 
oath  by  the  Jury,  but  that  does  not  embarrass 
the  case*  as  the  only  way  of  dischai^ing  them 
was  by  a  verdict.  The  pursuer  appeared  at 
this  proceeding ;  and  if  a  verdict  is  to  be  set 
aside  whenever  a  pursuer  does  not  choose  to 
appear  and  call  evidence,  he  would  have  it  in 
his  power  to  hang  the  case  up  against  justice. 

It  is  saidi  the  notice  by  proviso  was  got  quit 
of  by  the  order  of  Court :  but  there  is  nothing 
in  the  terms  of  the  order  to  take  away  the  right 
of  the  defender  to  try. 

It  is  a  cause  of  regret  when  cases  are  not 
tried  on  their  merits ;  but  in  this  case  I  am  of 
opinion  that  we  ought  not  to  grant  another 
trial. 

Lord  Gillies. — I  am  of  the  same  opinion. 
I  have  no  notion  that  a  party  is  entitled  to  pro- 
ceed in  this  manner.  I  think  this  was  a  case 
decided  in  Jbro  contenHoso,  and  that  we  can- 
not set  aside  the  verdict. 


7^  CAK^8  TBISP  IV  May  Sh, 

Tp  tlw  dcjQ^iQn  «  3U1  of  Sbioepldras  was  t^ob 
dered* 

I^p^D  Cqpif  CoMHiasioKfiHt— ?This  is  ^a* 
tirely  9  question  qf  law ;  wd  it  ifl  perfeotly  re^ 
gular  to  tender  ^  B^U  of  Exceptions, 

Dec  6, 1822.  Qr  ft  lUQtipn  fiff  Q^pencQg, 
A^Ti^i^to  J^ff^^ — Ej^pence^  are  Aot  to  be  given  till 
jS^i^  ^e  *b®  '^^™  ^w  askipg  review  of  a  judgment  ia  elapr 
So"*  und^°'  ^^'  ^^  appeal  may  be  takefi  from  the  judg-^ 
refusing  expen-  jqent  of  the  Couit  of  Session,  hut  it  must  be 
Court.  within  fpurteen  days,  (not  five  years,)  and  be 

sQt  dqwp  for  the  fourth  cause  day.    If  I  sue* 
ceed,  there  is  no  way  of  getting  them  back. 

Moncr^ff  and  Skcne^^Vie  got  a  verdict  j 
they  moyed  for  a  new  trial,  and  were  refused ; 
they  tendered  a  Bill  of  Exceptions,  and  the 
Court  of  Session  have  found  ail  their  excep* 
tions  bad.  This  is  final  here,  and  they  do  not 
state  that  an  appeal  is  lodged,  but  that  they 
mean  to  lodge  one.  Without  a  finding  for  ex- 
pences,  we  cannot  get  interim  execution  from 
the  Court  ef  Session. 

Lord  GiLLi£a.-T-It  appears  to  me  that  an 
order  may  be  given  for  expences,  as  there  is  no 
legitimate  ground  stated  why  it  should  not  he 
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I 

gsven*  Fonnerly^  in  the  Court  of  Seiaion,  to 
preyent  an  a^Ucation  foe  expeneeat,  it  wai 
umial  to  have  a  petition  of  appeal  ready,  and  to 
send  it  off  istmaediately ;  but,  when  Birliament 
was  not  sitting,  there  was  no  means  of  preYeBt<r 
ing  the  application  for  expences.  The  evil  was 
fauod  so  great,  that  the  act  4i8th  Geo*  III. 
c.  1^1,  autbori^ng  interim  eixecutioii,  wias  obt 
tained,  and  now  the  party  hto  pot  the  benefit  of 
the  delay  from  the  appeaU  That  aet  only  applies 
to  the  situation  of  an  appeal  enterod^  whioh 
was  the  ease  to  be  remedied,  and  it  empowers 
the  Coiprt  of  Session  to  give  expeoees,  upon 
caution  for  repayment* 

The  aet,  being  prior  to  the  institution  of  this 
Court,  does  not  apply  here,  and  we  are  in  the 
same  situation  as  the  Court  of  Se$sioawas  prior 
to  that  act  If  an  appeal  were  entered,  there 
might  be  a  difficulty  %  but  in  the  Court  of  Ses* 
sion,  it  was  never  heard  of  as  sufficient  to  pre- 
vent a  finding  of  expences,  not  that  a  party  had 
appealed,  but  that  he  was  to  appeal. 

The  act  making  it  competent  to  give  ex- 
penoes  renders  it  necessary  for  us  to  do  so, 
after  a  final  judgment,  in  the  Court  of  Ses< 
sion,— and  as  I  do  not  see  any  difference  in 
the  situation  in  which  we  are  now  fVom  that 
in  which  the  Court  of  Session  was  f(Hrmerly, 
if  we  think  expences  should  be  given,  I  see 
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no  objection  to  our  ordering  them.  If  the 
Court  of  Session  remitted  a  case  to  a  She- 
riff,  it  would  be  a  contempt  of  Court,  if  he 
refused  to  proceed  on  an  intimation  of  an  in- 
tention to  appeal. 

Lord  Chief  Commissioner. — If  the  deci- 
sion in  the  Court  of  Session  is  to  be  con- 
sidered a  final  judgment,  then  this  Court  is 
tied  up  as  to  what  it  ought  to  do,  and  the 
mere  intimation  of  appeal  is  not  to  be  held  a  bar. 
But  the  difficulty  is,  that  we  may  have  called 
on  the  party  to  pay  expences,  when,  in  the 
Court  of  Appeal,  there  may  be  no  means  of  ex- 
tricating the  case,  and  doing  justice  to  the  par- 
ties. There  is  no  doubt  Lord  Gillies  is  right  in 
strict  law ;  and  the  only  question  is,  Whether  we 
may  not  give  expences  under  some  reservation, 
or  by  the  party  consenting  to  give  security  ? 

Lord  Fitmillt. — I  think  it  competent  to 
give  expences,  whether  he  consents  or  not. 

Mr  Jeffrey  then  applied  for  the  expences  of 
the  first  trial,  which  was  opposed. 

Lord  Chief  Commissioner. — The  first  trial 
goes  for  nothing.  Ought  not  each  party  to  sit 
down  with  their  own  expences  ? 
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FKESXXT, 
THS  TRKES  LORDS  C0MMI8SI0KEBS. 


1822. 

Jnoe  19. 

,  Lord  A.  Hamilton  v.  Stevenson.  ^^^^/^^^ 

An  action  of  damages  for  defamation  against   f^^\^^ 
the  printer  and  publisher  of  a  newspaper,  called   ^^^^' 
The  Beacon,  for  libels  contained  in  several 
numbers  of  that  paper. 

Defence. — The  passages  founded  on  are 
not  actionable,  and  the  inferences  deduced  from 
them  are  absurd. 

ISSUES. 

The  issues  contained  an  admission,  that  the 
defender  was  printer  and  publisher  of  the  news* 
paper ;  and  the  questions  put  were,  Whether  the 
several  numbers  contained  the  several  passages 
complained  of,  and  whether  they  are  of  and 
concerning  the  pursuer,  *'  and  are  meant  and 
'*  intended  to  hold  up,  and  do  hold  up,  the 
«  character  and  conduct  of  the  pursuer  to  dis* 
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credit  and  contempt,  and  were  meant  and  ia- 
tended  to  bring,  and  do  bring,  his  loyalty 
and  attachment  to  his  Majesty,  and  to  the 
Constitution,  into  doubt  and  question,  by 
falsely  and  injuriously  accusing  and  repre- 
senting tiie  pursuer  as  being  guilty  of  pre- 
sumption, or  of  purposely  creating  ground- 
less discontent  among  the  lower  orders,  or  of 
being  a  worker  of  public  mischief,  or  of  being 
an  enemy  to  the  happiness  of  the  lower  or- 
ders, or  of  trying  to  place  the  lower  orders 
at  variance  with  their  rulers,  or  of  leading 
certain  persons  into  mischievous  and  extrava- 
gant folly, — ^by  falsely  and  injuriously  accus- 
ing the  pursuer  of  corresponding,  for  impro- 
per and  unconstitutional  purposes,  with  peo- 
ple of  low  character,  on  political  subjects,  or 
of  opposing  bills  in  Parliament  merely  in  or- 
der to  acquire  popularity,  or  of  being  willing 
to  open  a  correspondence  with  any  person 
who  can  be  prevailed  on  to  enter  into  his  po- 
Ktical  measures,  or  of  being  regardless  of  bis 
high  birth,  or  of  corresponding  with  people 
of  a  suspicious  cast  on  political  subjects,  or  of 
having  procured  from  a  person  of  the  name 
of  Turner  a  petition  complaining  of  the  ar- 
bitrary conduct  of  the  Lord  Advocate,  or  of 
having  induced  the  said  Tomer  to  apply  to 
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"  ParliameDt^  or  of  being  the  Noble  Corre-  J-^^^  a- 
*^  spondent  of  Crail  fadicals  and  Strathaven  *  t^. 
**  traitors,  or  of  having  called  in  question  the 
"  conduct  of  the  Lord  Advocate,  although  the 
*<  conduct  of  that  public  officer  had  never  beed 
*<  called  in  question,  except  by  the  patirons  or 
«<  associates  of  crimes, — ^by  falsely  and  injuri* 
**  ous]y  stating  and  setting  forth  that  the  pur* 
«  suer  had  presented  to  the  House  of  Com* 
**  mons  a  petition  in  name  of  James  Turner, 
*<  who  was  confined  for  high  treason,  which  pe* 
*^  tition  was  malicious,  and  was  not  the  com- 
plaint of  Turner,  but  was  in  truth  the  com- 
plaint of  Lord  A.  Hamilton,  or  as  having  so 
«  far  degraded  himself  as  to  become  the  patron 
«  of  suspected  patriots, — by  falsely  and  injuri- 
*^  ously  representing  the  pursuer  as  being  un« 
«  ceasing  in  his  endeavours  to  brihg  himself  in«* 
^^  to  notice,  and  certainly  not  at  all  scrupulous 
'*  as  to  the  means  of  doing  so,  to  the  injury  and 

« 

*'  damage  of  the  pursuer  ?" 

On  the  SOth  November  1821,  an  interlocu*   incwnpetent  to 

peutiOD  agaiDtt 

tor  was  pronounced  by  Lord  Fitmilly,  remitting  m  interlocutor 

.  remitting  a  case 

the  case  to  the  Jury  Court.     The  remit  was  to  the  Jury 
opposed  by  the  defender,  and  a  petition  was 
presented  to  the  Second  Division  of  the  Court 
of  Session  against  Lord  Pitmilly's  interlocutor, 
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Load  A.        wbich  was  appointed  to  be  answered,  but  after- 
Hamilton       wards  refused  as  incompetent. 

Stbvenson. 

The  jiuy  Court       On  the  6th  December  1821,  the  pursuer 

^^i^^  having  held  his  summons  as  a  condescendence, 

md^!!!^e^  the  defender  was  ordered  to  answer  it  on  or  be- 

duringthedit.  fore  the  Ist  January  1822.     On  the  14th  Ja- 

cumoii  ID  toe  * 

Court  of  seidoo   nuarv,  a  motion  was  made  for  a  peremptory  or- 

01  the  oompeten*  x  t       ^ 

cj  of  remittiiig     der  to  auswer  the  condescendence,  which  was 

the  cMe> 

opposed,  on  the  ground  that  the  competency  of 
the  remit  was  under  discussion  in  the  Court  of 
Session. 

Lord  Chtef  Commissioner. — I  do  not 
mean  to  express  surprise  or  reprehension  at 
this  motion  being  persisted  in,  as  parties  may 
think,  that,  by  not  moving,  they  might  prejudice 
their  case.  But  in  ordering  condescendences, 
answers,  or  other  papers,  a  Court  must  have  a 
discretion  as  to  the  time  and  manner  in  which 
it  is  to  be  done  ;  they  ought  to  proceed  with 
deliberation ;  and  when  it  is  suggested  to  us, 
that  a  proceeding  in  the  cause  is  in  depend- 
ence in  another  Court,  especially  in  the  Court 
from  which  the  record  comes,  we  will  not 
rashly  grant  any  order. 

On  the  10th  December  1821,  Mr  Man- 
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ereiff  stated.  That  a  motion  haying  been  madei      ^^^  ^ 
requiring  the  pursuer  to  take  the  oath  of  ca-  v. 

lumny,  he  had  come  to  Edinburgh  on  purpose  ^^*^*^*®*' 
to  h^ve  the  oath  administered  to  him ;  and 
though  the  defender  did  not  now  insist  on  the 
oath  being  administered,  still,  as  the  demand 
had  been  publicly  made,  he  wished  to  put  in  a 
minute  stating  the  facts,  which  was  allowed  by 
the  Court. 

Cockburtif  in  opening  the  case  for  the  pur- 
suer, stated.  The  pursuer  complains  of  personal 
attack,  and  that  improper  motives  are  ascribed 
to  him,  when  he  acted  purely  in  the  capacity 
of  a  Member  of  Parliament. 

M^NeilL — It  is  neither  the  wish  nor  interest 
of  the  defender  to  attack  the  character  of  the 
pursuer.  But  he  is  a  public  man,  and,  as 
such,  his  conduct  is  fair  subject  of  discussion. 
This  is  not  an  attack  on  him  in  his  private 
and  domestic. circle. 

The  question  is.  Whether  his  loyalty,  &c.  is 
called  in  question  by^  &c.  There  is  no  attack 
upon  his  loyalty,  but  merely  an  expression  of 
a  difference  of  opinion  on  the  question  of  burgh 
reform.  There  is  no  proof  of  falsehood  or  ma- 
lice, and  the  writer  always  states  the  facts,  and 
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is  entitled  to  draw  his'  own  infei^encM  from 
them* 

There  is  no  case  similar  to  this ;  but  I  may 
refer  to  a  case  of  an  alleged  libel  on  the  House 
of  Commons,  in  k  publication  in  defence  of 
Warren  Hastings^  in  which  there  was  to  ac-^ 
quittal. 

No  loss  has  been  proved,  n6r  has  any  one 
been  called  to  prove  that  they  drew  from  the 
passages  in  the  Beacon  the  inferences  which  are 
charged  in  these  issues* 


Libd  or  no  libel 
is  »  question  of 
law. 


Lord  Chief  Coifi[i8SiOKERb--^Though  this 
is  not  the  first  case  of  the  sort  tvhieh  has  been 
tried  here,  yet,  from  the  circumstances  in 
which  it  occurs,  it  is  important  that  I  should 
state  some  of  the  principles  oil  which  actions  of 
this  nature  rest,  that  the  gentlemen  at  the  bar 
may  have  the  means  of  questioning  them,  either 
on  itn  application  for  a  new  trial,  or  by  means 
of  a  Bill  of  Exceptions. 

In  a  civil  action,  as  I  had  occasion  to  state 
in  another  case,  the  question  of  whether  the 
matter  charged  is  a  libel,  is  a  question  of  law, 
and  being  a  question  of  law,  it  is  for  the  Court 
to  state  the  law,  and  the  Jury  apply  the  fact  to 
the  law  as  laid  down  by  the  Court.  In  the 
present  case,  you  are  to  say  whether  the  pass- 
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Stbvensom. 


ages  are  of  and  concerning  Lord  Archibald       Lord  a. 
Hamilton,  and  in  this  you  can  have  no  diffi-  v. 

culty ;  but  it  is  for  the  Court  to  say  whether  the 
matter  is  libellous  or  not,  and  if  an  erroneous 
direction  is  given,  either  party  may  have  his  re- 
dress by  resorting  to  the  highest  tribunal.  Cases, 
however,  run  into  such  nice  shades  of  what  is  or 
is  not  free  discussion,  that  a  Jury  ought  not  rash- 
ly to  come  to  the  conclusion,  that  a  passage  ap- 
plies to  an  individual ;  and  it  is  a  general  rule, 
that  if  words  are  ef  doubtful  meaning,  they 
ought  to  be  taken  in  the  mildest  sense. 

The  law  in  this,  as  well  as  in  the  other  end 
of  the  island,  is  a  law  of  freedom ;  we  have  a 
free  press,  and  no  licence  is  necessary  before 
publication;  and  we  have  both  of  us  the  re- 
striction which  every  one  is  entitled  to  have  ap- 
plied when  he  thinks  the  press  is  licentious,  an 
action  for  the  injury. 

In  every  question  of  this  sort,  it  is  matter  for   Diacuttionof  the 

•  *j^"  i^-L         ii>  ••      pubtic  oonduct 

serious  consideration,  whether  the  discussion  is   of  a  Member  of 
public  or  personal.     By  persona^  I  do  not  ^SSISriiiii 
mean  merely  what  attacks  a  man  in  his  familiar   J^  S^'th^- 
intercourse,  or  his  moral  character,  (which  is   ^»^""'- 
the  construction  put  on  it  by  the  defender,) 
but  I  hold  that  public  discussion  may  be  so  in- 
correct, and  the  statements  made  so  at  vari- 
ance with  truth,  as  to  render  it  matter  of  per- 
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Lord  A.      g^na]  defamlitioii,  tor  which  the  individual  would 

Hamilton      ,  .  i    ,  , 

«.  be  entitled  to  fedresfif. 

There  are  many  eases  in  which  the  slander* 
ous  nature  of  words  is  taken  away  by  the  cir- 
cumstances in  which  they  are  written  or  spok- 
en, as  in  giiing  the  character  of  a  servant,  or 
stating  the  credit  of  a  merchant  when  consult- 
ed by  a  fiiend,  or  in  criticising  a  literary  work. 
So,  in  discussing  the  conduct  of  public  men, 
the  liberty  of  the  press  is  a  defence ;  but  the 
question  in  all  these  cases  is.  Whether  the  de- 
fence is  established  in  the  circumstances  of 
each  case  ?  In  the  present  instance,  the  question 
is,  Whether  this  is  a  case  of  public  discussion, 
or  personal  attack  ?  by  which  I  mean  not  only 
an  attack  on  moral  character,  but  on  the  feel- 
ings of  the  party,  distinguishing  his  public  con- 
duct from  his  individual  character. 

In  Gobbet's  case,  it  was  held  by  Lord  Ellen- 
borough,  that  if  "  individual  feelings  are  vio- 
'*  lated,  there  the  line  of  interdiction  begins,  and 
<*  the  oflfencebecomes  the  subject  of  penal  visita- 
<*  tion  ;"  and  Lord  Mansfield  and  Lord  Chief 
Justice  De  Grey  recognize  the  same  doctrme. 

It  appears  to  me  that  the  same  rule  applies 
to  a  Member  of  Parliament,  who  is  a  public 
functionary,  as  to  a  Minister  of  the  Crown. 

In  judging  of  the  meaning  of  these  passages. 
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you  are  to  put  yourselves  in  the  place  of  any 
common  reftder»  and  are  then  to  draw  the  con- 
clusion that  such  a  person  would  draw. 

In  this  case  the  defence  has  been  conducted 
with  ability/good  sense,  and  moderation,  and  was 
made  to  rest  on  observations  cm  the  diflferent 
articles  of  the  charge ;  and  here  I  think  my- 
self bound  to  state,  that,  though  these  issues 
were  prepared  in  this  Court,  I  am  of  opinion, 
that  it  would  have  been  better  if  some  of  the 
conclusions  had  been  omitted ;  but  the  Court 
is  not  entitled  to  control  a  party  in  the  conclu- 
sions he  chooses  to  draw,  although  they  may 
be  more  extensive  than  are  necessary  to  ground 
tiie  action.  If  there  are  conclusions  sufficient 
to  warrant  your  verdict,  we  are  not  to  be  led 
astray  by  other  conclusions  not  applicable  to 
the  case. 

A  great  part  of  the  1st  issue  appears  to 
me  to  be  pnblic  discussion,  but  I  cannot  for- 
get that  the.  libels  charge  letters^  and  the  evi- 
dence given  for  the  pursuer,  proves  that  he 
only  wrote  once,  and  then  in  his  character  of 
chairman  of  the  Committee  on  Burgh  Reform. 
At  one  stage  of  the  proceeding,  it  would  have 
been  competent  for  the  defender  to  aver  that 
what  he  had  stated  was  true,  and  had  he  prov- 
ed it>  that  would  have  been  a  justification  in  a 
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Lord  A.  Qiyii  action  J  but  there  is  no  proof  that  the  pur- 
suer  ever  wrote  such  letters  as  are  described, 
and  we  must,  therefore,  hold  this  to  be  the  in* 
vention  of  the  writer  of  this  article.  There 
are  here  no  reflections  on  private  life,  private 
character,  or  moral  conduct,  but  the  libel  refers 
to  him  as  an  ind&oiduaU  and  represents  the  cor- 
respondence as  different  from  the  true  corre- 
spondence. You  are;  therefore,  to  apply  Lord 
Mansfield's  doctrine,  and  to  say  whether  this 
does  not,  so  far  as  the  influence  of  this  paper 
extends,  bring  the  pursuer  into  ridicule  and 
contempt,  though  it  cannot  be  said  to  bring 
his. loyalty,  &c.  into  question.  If,  however, 
this  had  stood  alone,  it  appears  to  me  that  it 
might  well  have  been  passed  over. 

In  the  2d  issue  it  is  the  conclusion  to  which 
we  should  particularly  attend,  and  it  is  impos- 
sible for  me  to  view  the  passage  founded  on 
otherwise  than  as  false,  injurious,  and  libellous. 
There  are  not  many  doubtful  words  ^here,  but 
some  of  them  it  would  have  been  as  well  to 
have  had  explained.  This  action  is  against  the 
same  defender,  for  articles  in  different  numbers 
of  the  same  paper,  and  it  appears  to  me  proper,* 
when  chaises  are  made  from  day  to  day  in  this 
manner  in  a  newspaper,  to  refer  from  the  one 
to  the  other  for  explanation ;  and  on  turning 
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to  page  8th  of  the  issues,  there  appears  to  me       Lord  a. 
Sufficient  to  bring  out  the  meaning.     If  I  am  «. 

wrong  in  this,  it  is  matter  on  which  the  party      ^*^**'«o'»« 
may  have  his  redress. 

It  is  fair  argument  for  the  defender  to  say, 
that  the  expressions  as  to  the  petition  mean 
that  the  pursuer  obtained  this  petition;  but 
the  statement  is,  that  this  was  not  the  petition 
of  Turner,  but  of  Lord  A.  Hamilton.  If  a 
Member  of  Parliament  presents  his  own  peti- 
tion in  name  of  another,  he  imposes  on  the  in- 
diyidual,  on  Parliament,  and  on  the  country, 
and  would  be  guilty  of  a  gross  breach  of  duty. 
In  the  opinion  of  the  Court,  this  passage  is  li- 
bellous, and  sufficiently  sustains  the  question 
put  upon  it. 

On  the  whole,  we  are  of  opinion  that  the 
case  as  to  the  letters  and .  petition  deviates 
from  fair  and  free  discussion  on  public  con- 
duct ;  it  imputes  acts  and  motives  which  are 
libellous. 

The  pursuer,  cannot  have  any  thing  in  view 
but  the  honest  vindication  of  his  character, 
and  that  your  verdict  will  insure  to  him. 
There  has  been  noproof  of  specific  damages,  and 
vindictive  damages  ought  never  to  be  given. 

Verdict  for  the  pursuer,  damages.  Is. 
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1822. 
July  10. 
Expenoes  given, 
the  verdict  l>e- 
ing  for  Is. 


Maclean  v.  Sib- 
bald,  VoL  If. 
p.  122. 


Walker  v.  Ar- 
nott.  Vol.  II. 
p.  349. 

Walker  v.  Ro- 
berison,  VoL  II. 
p.  508. 


Cockbuiii  moves  for  expences. 

McNeill. — Expences  are  discretionary,  and 
not  given  of  course ;  and  in  this  case,  the  pur- 
suer is  not  entitled  to  them,  as  he  claimed  a 
large  sum,  and  got  only  Is.  An  action  in 
this  Court  can  only  be  for  an  injury  done  which 
creates  a  debt ;  if  the  claim  was  for  reparation 
to  character,  an  apology  was  offered,  and  the 
Commissary  is  the  proper  Court.  In  the  cases 
of  Sibbald  and  Maclean,  the  Court  of  Session 
would  not  give  costs,  the  verdict  being  for  Is. 

Jeffrey.^^\  admit  that  expences  are  not 
given  in  all  cases ;  but  this  was  a  series  of  at- 
tacks <m  the  pursuer's  motives  and  character 
on  false  and  fictitious  statements.  The  Court 
ought  to  give  full  costs,  as  the  damages  are  so 
small.  They  were  given  in  Walker  v.  Amott, 
and  Walker  v.  Robertson.  The  case  of  Mac* 
lean  was  most  justly  decided. 

Lord  Chief  Commissioner.^— It  is  agreed 
by  the  bar,  and  is  the  opinion  ksS  the  Court, 
that  giving  or  refusing  expences  is  a  matter  of 
discretion.  But,  to  guide  that  discretion,  we 
must  look  to  the  principles  of  justice  and  the 
circumstances  of  the  case,  and  not  to  extraneous 
circumstances,  op  which  no  Court  can  act.  As 
to  the  practice  of  this  Court,  there  are  cases 
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of  small  dftinages  wfaare  costs  Imve  been  given, 
and  otlKm  where  they  have  bem  refused ;  but 
the  principles  upmi  which  the  distinction  has 
been  taken  are  as  clear  as  the  son— »in  all  cases 
where  the  prosecution  is  brought  for  the  vin- 
dication of  public  eharacter,  and  for  charging 
breach  of  public  duty^  the  amount  of  damages 
does  not  regulate  the  costs. 
.  The  case  at  Auchteiinuchty  was  a  libel  on 
a  public  ofiScer  in  the  ^scharge  of  his  duty— - 
that  at  Inverkeithing  was  of  the  same  descrip- 
tion. In  both  the  damages  were  nominal,  and 
in  both  the  Court  allowed  expences. 

When  they  have  been  refused,  it  has  been  on 
the  ground  that  the  cause  of  action  was  so  tri- 
vial, that  the  party  oug^t  not  to  have  applied  to 
a  Court. 

But  the  preset  is  an  actiw  founded  on  re- 
peated attacks  upon  the  character  of  the  pur*> 
suer,  published  in  a  newspaper,  and  the  Jury 
find  for  him. 

In  tJie  case  of  a  libel,  the  usual  course  is  ei- 
ther to  deny  the  publication^  w  offer  to  prove 
it  true ;  bnt  there  is  no  such  attempt  in  this 
case,  and  no  issue  is  taken  in  defence,  though, 
in  the  newiq^apeTf  it  is  said  l^e  writer  will  prove 
the  truth  of  what  is  abated*  It  appears  to  me,* 
thrt  gjiving  costs  should  radier  depend  on  th? 
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troth  or  falsehood  of  the  statement  than  on  the 
amount  of  money  given.  In  this  case  also, 
the  pursuer  does  not,  as  is  usual,  leave  the  false- 
hood to  be  inferred  from  the  libellous  nature  of 
the  publication,  but  distinctly  proves  it  untrue. 
The  Court,  therefore,  cannot  say  that  the  ac- 
tion was  improperly  brought* 

In  this  case,  we  are  of  opinion  that  the  ac- 
tion was  properly  brought— 4he  accusation  has 
been  proved  false,  and  therefore  the  sum  given 
as  damages  can  have  no  e£^t  in  the  exercise 
of  our  discretion  as  to  the  costs. 


Lord  Gillies. — I  agree  that  expences  ought 
to  be  given,  as  the  verdict  establishes,  that 
this  was  a  ^  false  and  injurious  libel,   which 
entitles  the  party  to  expences.    It  is  said  that 
an  apology  was  offered ;  but  it  does  not  appear 
to  me  that  a  private  apology  could  be  accept- 
ed fpr  a  public  injury,  and  the  ofier,  I  think, 
ought  not  to  have  been  mentioned.     It  is 
said  this  action  ought  to  have  been  in  the  Com- 
missary Court  for  a  palinode ;  but  the  pursuer 
might  think  this  no  reparation  for  a  false  and 
injurious  libel.     The  only  ground  for  refusing 
expences,  is  the  difference  between  the  sum 
claimed  and  the  damages  awarded.     I  wish 
parties  would  in  all  cases  limit  the  damages ; 
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but  in  the  present  case,  our  decision  is  founded 
on  the  opinion  that  the  action  was  fitly 
brought. 

Lord  Pitmilly. — There  does  not  appear  in 
this  case  to  be  the  smallest  ground  of  doubt. 
The  only  ground  of  objection  is,  that  the  da- 
mages were  nominal.     This  is  no  rule  on  which 
the  Court  can  found  their  opinion,  as  they  must 
look  at  the  whole  case.    If  giving  expences  de- 
pended on  the  amount  of  the  damages,  they 
must  be  given  whatever  is  the  opinion  of  the 
Judge  as  to  the  nature  of  the  libel,  and  the  right 
to  bring  the  action.     Here  there  was  a  verdict 
against  the  defender  on  all  the  issues  ;  and  he 
may  be  satisfied  that  he  has  only  the  expences 
to  pay.     The  libel  is  founded  on  three  letters 
which  the  pursuer  was  entitled  and  bound  to 
write,  which  renders  it  worse  than  if  it  had 
been  founded  on  pure  fiction.     It  is  also  proved 
to  be  false.     I  hope  the  verdict,  and  the  opi- 
nion of  the  Court,  will  check  these  libellous 
alttacks.     The  Jury  might  think,  that,  from  the 
high  character  of  the  pursuer,    they  could 
not  give  a  lai^e  enough  sum  without  ruining 
the  defender.     Taking  the  whole  verdict,  I 
have  no  doubt  that  expences  should  be  given. 


Lord  A. 
Hahilton 

V. 

Stb^bnson. 
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Darling  v.  Grieve. 


A  finding  for 
the  defender  on 
an  issue,  a^  to 
the  capacity  of 
a  person  to  un- 
derstand her  af- 
fairs. 


This  was  w  issue  sent  to  try,  "  Whether,  on 
the  8th  day  of  March  1814»  the  date  of  the 
execution  of  a  summons  at  the  instance  of  the 
defender  against  the  late  Margaret  Darling, 
and  from  the  said  8th  day  of  March  1814, 
to  the  17th  day  of  March  of  the  said  year, 
the  date  of  the  decree  in  absence  obtained 
by  the  defender  against  the  said  Margaret 
Darling,  before  the  Sheriff  of  Berwickshire, 
the  said  Margaret  Darling  was  not  capable 
of  understanding  her  affairs,  or  was  in  a  state 
of  mental  imbecility  V^ 


Incompetent  to  A  wituoss  Called  for  the  pursuer  having  stat- 
nbnof  a^M^n,  od  that  his  father  was  dead,  was  then  asked, 
"****  ^  '         what  opinion  his  father  entertained  of  the  men- 

tal  capacity  of  M.  Darling. 

Lord  Chief  Commissioner. — It  is  im^- 
sible  to  admit  this.     I  always  feel  difficulty  in 
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admitting  evidence  of  a  fact  stated  by  another  i  Daruvo 
but  I  yield  to  the  law.  I  doubt,  however,  if  this  Gbiev£. 
can  be  extended  aa  to  the  ojuniQU  given  by  a 
person  deceased. 

After  all  the  witnesses  for  the  pursuer  had 
been  examined,  his  Lordship  observedi 

In  a  case  of  this  sort,  it  is  necessary  either 
to  show  the  state  of  mind  at  the  precise  time 
specified  in  the  issue,  or  for  a  long  period  em- 
bracing that  time.  I  would  suggest  to  the 
counsel  for  the  pursuer,  whether  they  have 
established  any  fact  applicable  to  the  issue. 
The  only  fact  of  this  nature  is  the  alarm  into 
which  this  woman  was  thrown  when  the  officer 
went  to  execute  the  summons^  i  and  that  fact  is 
only  spoken  to  by  one  witness. 

My  opinion  at  present  is,  that  there  is  only 
one  witness  to  this  fact,  but  I  am  ready  to 
hear  what  may  be  stated  on  the  subject. 

After  some  observations  by  Mr  MoncreiflP, 
his  Lordship  stated,  that  he  would  allow  the 
case  to  go  to  the  Jury,  subject  to  an  exception 
by  Mr  Cockbum. 

Bruce  opened  the  case  for  the  pursuer,  and 
stated  the  true  question  to  be,  Whether  this 
woman  so  far  understood  the  summons  as  to  be 
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able  to  give  instructions  for  defending  her- 
self? 

Cockbum,  for  the  defender. — The  real  ques- 
tion here  is,  not  whether  this  woman  under- 
stood the  summons,  but  whether  she  was  in  a 
state  of  mental  imbecility  ? 

The  presumption  is  in  favour  of  sanity,  and 
the  pursuer  has  not  made  out  his  case  against 
this  presumption.  He  could  not,  upon  such 
cTidence,  have  cognosced  her  while  alive,  still 
less  after  her  death. 

Lord  Chief  Commissioner. — What  is  to 
be  tried  is  the  alternative  in  the  issue,  and  I 
shfdl  not  embarrass  the  case  with  stating  the 
question  of  law  that  may  arise  after  the  verdict. 
But  the  bearing  of  the  question  will  appear 
more  distinctly  by  stating  the  manner  in  which 
the  case  comes  here.  It  is  sent  here  in  order 
that  the  verdict  may  form  a  step  towards  the 
ultimate  decision  of  the  case  in  the  Second  Di-^ 
vision  of  the  Court  of  Session. 

The  proof  here  is  tied  down  to  a  precise  date, 
and  the  pursuer  may  either  prove  the  conduct 
of  this  woman  at  the  instant  of  the  citation  and 
decree,  or  refer  to  her  antecedent  and  subse- 
quent conduct,  provided  it  embraces  the  date 
specified. 


I 
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The  only  evidence  as  to  the  precise  time  is 
that  of  the  officer,  and,  when  taken  all  tbge- 
ther,  it  does  not  prove  any  thing  like  imbecili- 
ty, but  merely  that  she  did  not  understand  le- 
gal business ;  and  she  may  have  perfectly  un- 
derstood her  affiurs,  and  not  been  imbecile, 
though  she  did  not  understand  a  legal  proceed- 
ing. 

A  party  is  bound  to  make  out  his  case,  and 
cannot  ask  a  Jury  to  go  upon  conjecture — ^the 
pursuer  was  bound  to  call  some  comer  and 
goer — some  indifferent  person,  to  prove  the  state 
of  her  mind,  and,  though  some  of  the  witnesses 
speak  in  strange  terms  as  to  her  capacity  at  a 
former  period,  still  the  evidence  does  not,  by 
any  means,  go  to  the  extent  of  the  issue. 

My  opinion  is.  That  the  pursuer  has  not 
made  out  his  case,  and  that  there  cannot  be  a 
verdict  for  him. 

Verdict  for  the  defender. 

Moncretffwxl  Bruce,  for  the  Panuer. 
Cockbum  and  Chrutiionf&x  the  Defender. 

(Agents,  TaU  ^  BrucCj  w.  i.jMolUy  TumbuUy  ^  Browrty  w.  •.) 


\  Moncreiff^  suggested,  Xhat,  by  the  9th  sec-   69th  Geo.  in. 

tion  of  the  act,  power  was  given  to  the  Court 
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to  indorse  any  material  fact  which  appeared  in 
evidence.  In  diis  case,  the  real  qnestion  was; 
and  we  wish  the  fact  indorsed,  that  this  woman 
did  not  understand  the  nature  of  this  sum- 
mons, so  as  to  be  in  a  situation  to  defend  her- 
self« 

CockbuTfh^'^Tlns  is  the  first  case  in  which 
this  clause  has  been  acted  on,  and  I  doubt  if  it 
ever  should  be  acted  on  where  earlier  notice  is 
not  given. 


Lord  Chief  Commissioner. — You  will  not 
be  cut  short)  as  the  fact  is  for  the  Jury,  and  if 
you  have  any  witnesses  who  will  vary  the  fact 
as  stated  by  the  messenger,  you  will  be  entitled 
to  call  them. 

CbcArium.*— They  ought  to  have  foreseen 
this  before  the  issues  were  adjusted.  The 
question  is  not  if  she  did,  but  if  she  could  un- 
derstand it ;  she  might  not  choose  to  read  it. 

Moncreiff. — We  gave  warning  of  this,  and 
the  case  is  now  closed,  and  must  go  to  the 
Jury.  We  proved  an  attempt  to  explain  it  to 
her,  but  that  she  could  not  understand  it. 

Lord  Chief  Qommissioner. — This  sec- 
tion of  the  act  I  thought,  and  still  think,  of 
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great  impoitatice  to  this  Institution  in  cddes 
which  are  returned  to  the  Court  of  Session* 
When  the  object  of  the  issues  is  to  inform  the 
minds  of  that  Court  as  to  certain  fadts  which 
are  material  to  the  dedsion  of  a  question  of  law, 
this  section  is  to  enable  the  Jury  Court  to  in-' 
form  them  as  to  any  important  faet  proved  un- 
der,  though  not  properly  embraced  in^  the 
issues.  Hie  Court  must  be  particularly  cau- 
tious in  exercising  this  power. 

This  Institution  was  founded  on  long  ex- 
perience in  England ;  and^  finding  that  it  sue- 
ceeded^  as  constituted  by  the  act  56th  Geo.  III. 
c.  42,  the  Legislature  sanctioned  its  continue 
anccy  and  added  this  power,  which  was  not 
contained  in  the  first  act.  The  clause  was  pro« 
posed  from  it  having  occurred  to  me,  in  one  of 
the  cases  tried  under  the  former  statute,  that, 
if  the  Court  had  had  this  power,  it  might  have 
been  the  means  of  saving  much  expenee  to  the 
parties. 

If  I  am  wrong  in  what  I  am  about  to  state, 
there  are  means  of  setting  it  right. 

tn  considering  whether  this  power  should  be 
exercised  on  the  present  occasion,  it  is  of  great 
importance  to  attend  to  the  interlocutor  of  the 
Court  of  Session,  and  the  manner  in  which  the 
fact  is  proved.     The  object  is  to  inform  the 
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Daeling  Court  of  something  they  did  not,  or  could 
not  foresee,  and  we  must  take  care  that  it  13 
founded  in  legal  evidence. 

The  interlocutor  of  November  1821  refers 
to  that  of  14th  July  1821,  and  I  hold  the  terms 
of  the  one  as  transferred  into  the  other,  and 
the  state  of  mind  is  clearly  what  was  in  the  con- 
templation of  the  Court.  The  Judges  have  made 
up  their  minds  on  this  subject,  and  have  not 
sent  to  us  to  try  whether  she  understood  this 
particular  transaction.  Calling  on  me  to  in- 
dorse this  fact,  is  calling  on  me  to  raise  a  new 
cause  ;  and  it  is  not  fit  that  I  should  tell  the 
Court,  that  there  is  another  fact  which  they 
ought  to  have  sent  to  trial,  a  fact,  too,  which 
it  is  impossible  they  could  have  overlooked. 

Another  ground  for  rejecting  the  application 
now  made  is,  that  the  proof  of  this  fact  rests  on 
the  testimony  of  a  single  witness ;  and  the  facts 
spoken  to  by  the  other  witnesses  are  not  con- 
comitant. All  that  I  could  indorse  in  this  case 
would  be,  that  one  witness  swore  so  and  so. 

The  grounds  upon  which  I  reject  the  appli- 
cation are, — 1.  That  it  is  not  a  fact  in  this 
cause,  but* in  another  question.  S.  That  it  is 
not  proved  by  legal  evidence. 

Mpncreiff. — We  are  not  quite  sure  of  our 
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remedy  in  this  tsMi  and  it  is  importaDt  tbat      Linmay 
this  should  appear  in  your  Lordship's  liotes*         GiLCHRitx 

and  Black. 

Lord  Chief  Commissioner.  *^The  second 
groand  is  law,  to  which  yoo  may  except^  and 
you  may  consider  of  the  othdr,  upon  which  I  am 
ready  to  hear  you  at  Chambers. 


FEXSENV, 
LOBD  OHIEV  COMKlSglOVEE. 


Lindsay  r.  Giix:HaiST  and  Black. 


1822. 
July  12. 


Suspension  of  a  threatened  charge,  upon  abill   a  lubaolltioD 
of  exchange,  on  the  ground  that  the  acceptor's   ^J^i^^dBg^ 
name  was  forgeiL 


of  the  party. 


ti 
tt 
it 

t€ 

it 
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ISSUE. 

^*  Whether  the  name  of  James  Linds^Tp 
Subscribed  to  the  bill  in  process  for  the  sum 
of  L.  197,  dated  13th  June  1815,  and  bear- 
ing to  be  drawn  by  Jabez  Auld,  and  address- 
ed to  James  Lindsay  of  HatcUbank,  is  not 
the  true  and  genuine  snbscriptiouy  amd  ptfo* 
per  handwriting  of  the  said  James  Lind- 
say? •' 
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Lindsay  There  were  issues  in  similar  terms  as  to  three 

Gilchrist       Other  bills, 
and  Blace. 

A  defimder  may        In  th©  courso  of  cross-examining  a  witness 

prove  documents  ^ 

m  cTon^mmU    for  tjjg  pursuer,  the  counsel  for  the  defenders 

naoon,  but,  if  *  r^  » 

he  uses  them  in    showod  him  some  documonts.  On  an  objection 

eridence^  the 

punnet  has  a         Ststcdi 

'  Lord  Chief  Commissioner. — You  may  ask 

the  witness  as  many  questions,  and  show  him 
as  many  documents,  as  you  think  proper,  in  this 
stage  of  the  cause ;  but  if  you  read  these  docu- 
ments, if  you  use  the  paper,  or  if  it  forms  part 
of  your  case,  it  is  your  evidence,  though  proved 
by  a  witness  for  the  pursuer. 

When  Mc  Lizars,  an  engraver,  was  called, 
J.  A.  Murray^  for  the  defenders,  objected. 
Rutherford^  for  the  pursuer. — Thi^  is  the 
common  proof  of  forgery,  first  to  prove  the  ge- 
nuine handwriting  of  the  party,  and  then  to 
prove,  by  persons  of  skill,  that  the  forged  do- 
cument di£Pers  from  it.  The  defenders  had 
fuU  notice  that  this  proof  would  be  brought. 


An  OMprater  ad* 
mitted  to  prove, 
that,  in  hu  opi- 
nion, a  name 
■ubscribed  to  a 
bill  was  not  in 
the  same  hand- 
writing as  other 
documents 
diowntohtm* 


Lord  Chief  Commissioner. — ^I  think  this 
admissible^  as  comparison  of  handwriting  is 
competent*  It  is  the  common  course  of  the 
law  of  Scotland  to  admit  it,  and  much  of  the 
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objection  which  may  belong  to  such  evidence 
is  removed  in  this  case,  by  direct  evidence 
having  been  given,  in  the  first  instance,  by 
persons  acquainted  with  the  handwriting.  In 
£ngland,  the  distinction  established  is,  that 
.persons  of  skill  may  be  called  to  prove  that  a 
writing  is  in  a  feigned  hand,  but  it  is  not  al- 
lowed to  compare  it  with  other  writings,  and 
state  their  belief  as  to  their  being  written  by 
the  same,  or  a  different  person — but  in  this 
country  it  is  established  that  this  is  competent 
evidence. 


LlNDS4Y 

V. 

GiLCHMBT 

and  Black. 


Mr  Kirkwood,  another  engraver,  in  the 
course  of  his  examination,  wished  to  look  at  a 
note  he  had  made  when  he  formerly  examined 
the  bills. 

Lord  Chief  Commissioner. — ^You  may  look 
at  the  note,  if  it  was  made  at  the  time,  to  refresh 
your  memory  as  to  the  opinion  you  then  form- 
ed, and  then  you  will  give  your  testimony,  ac- 
cording to  your  opinion. 


A  witness,  to  re- 
fresh hif  memo* 
ry,  allowed  to 
look  at  a  note 
made  by  him- 
self. 


On  cross-examination,  he  was  shown  a  bill*  ^  ^ocament  not 

havug  been  nro- 

Jeffrey^  for  the  pursuer,  objects,  It  was  not  duced  eight  days 

t         X    •    y       -t  before  a  trial,  a 

produced  eight  days  ago.  party  not  entit. 

J.  A.  Murray. — It  is  to  try  the  skill  of  the  a  witness.^ 
witness. 
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Vm 

OiLCHEIfT 

and  Black. 


is  no  direct  evidence,  the  only  proof  is  by  com- 
paring the  writing  with  genuine  writings,  or 
with  the  recollection  of  those  who  know  his 
writing. 


Lord  Chief  Commissioner. — Mr  Je£Prey 
properly  and  truly  says,  that  the  only  question 
is,  Whether  these  are  Lindsay's  handwriting  ? 
Other  matter  may  have  arisen  in  the  course  of 
the  trial  as  to  his  transactions  relative  to  these 
bills,  but  these  are  subjects  for  consideration  in 
the  ulterior  stages  of  this  cause. 

The  case  has  been  most  ably  conducted,  and 
the  proof  brought  in  the  best  manner,  by  first 
calling  those  who  knew  the  handwriting,  and 
then  persons  of  skill ;-— first  laying  the  founda- 
tion in  the  true  evidence,  and  then  bringing 
forward  the  criticisms  of  the  men  of  skill. 
Those  who  speak  from  knowledge  of  the  writ- 
ing can  alone  properly  speak  to  belief,  and 
that  may  be  repelled  by  contrary  evidence  of 
the  same  nature. 

I  shall  not  enter  into  the  minute  differences 
pointed  out  by  the  engravers,  but  they  both 
swore  that  these  subscriptions  were  in  a  feign- 
ed hand.  To  this  extent,  evidence  of  persons 
of  skill  is  admitted  in  both  ends  of  the  island ; 

and  it  is  most  important,  as  it  is  the  foundation 

11 
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of  what  they  farther  state  as  to  this  not  being 
the  writing  of  this  person.  There  is^  no  evi- 
dence of  this  sort  on  the  other  side,  but  the 
defence  is  rested  on  the  transactions  of  this 
person  in  reference  to  these  bills,  and  you  are 
to  take  these  into  consideration,  and  say  whe- 
ther  they  are  sufficient  to  counteract  the  evi- 
dence for  the  pursuer. 

It  would  not  be  a  wise  exercise  of  discretion 
in  a  Judge  to  withdraw  these  documents  from 
the  Jury  ;  but  Jurors  ought,  in  all  cases,  to  act 
upon  evidence,  and  it  would  be  very  dangerous 
were  the  Jury  to  judge  of  whether  they  are 
feigned  or  not.  The  purpose  for  which  they 
are  introduced  is,  that  we  may  have  an  oppor- 
tunity of  comparing  them  with  the  evidence, 
and  this  applies  to  me  as  well  as  you,  the  Jury. 
Were  I  to  form  my  own  opinion  on  tiie  sub- 
ject, I  might  think  the  address  and  the  accept* 
ance  were  different;  but  the  witnesses  say 
they  are  written  by  the  same  person,  and  you 
will  judge  of  the  reasons  they  give  for  saying 
so.  You  will  look  at  the  bills,  not  to  judge  by 
your  skill  in  handwriting,  but  to  see  whether 
the  witnesses  properly  describe  the  dissimi- 
larity. 

You  have  nothing  to  do  with  what  may  ulti- 
mately become  of  the  case,  but  are  to  judge 
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July  18, 


BiTEBIDOE 
.V, 

.Scott  and 
Othe&s. 


fv^ber  the  defender's  evidence  is  sufficient 
to  overturn  the  evidence  for  the  pursuer ; — 
te  me  that  evidence  appears  not  to  be  sufficient, 
bnt  it  is  entirely  for  your  consideration. 


Verdict  for  the  pursuer  on  all  the  issues. 

Jeffrey  and  Rutherford,  for  the  Fanner. 
J,  Af  Murray  and  WUt<m^  Jun.  for  |he  Defenders* 
(Agentf,  Pai,  Orr^  w.  s.^  Dav.  WeUh,  w.  a.) 


P&ESEKT, 
LOUD  CHIEF  eOMJf I88IONSR. 


«>>- 


1822. 
Joly  13. 

Damages  for 
wicngoas  im< 
prisoDment. 


Beveridge  v.  Scott  and  Others. 
An  action  of  damages  for  wrongous  imprison- 

DEF£NC£."-~-The  diligence  was  regular,  on  a 
.  bill  accepted  by  the  pursuer.  A  special  defence 
was  put  in  for  one  defender^  that  he  acted,  in 
discharge  pf  his  duty,  as  a  messenger.  And 
the  defence  for  others  was,  that  they  acted 
merely  as  office-bearers  of  a  Mason  Lodge. 

The  issues  were.  Whether  a  bill  for  L.  100, 
&c.  was  accepted  by  the  pursuer  solely  ip  his 
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capacity  of  Treasurer  of  the  Town  of  Auch- 
termuchty  ?  Whether  it  was  an  accommoda- 
tion-bill to  a  mason  lodge,  or  in  part  payment 
of  a  debt  due  by  the  town  to  the  lodge  ?  Then 
there  were  issues  as  to  Whether  the  pursuer  was 
four  times  apprehended,  by  directions  of  the  de- 
fenders, on  diligence  raised  on  the  bill  ? 


Scott  and 
Others* 


The  Town  of  Auchtermuohty  was  indebted 
to  the  Mason  Lodge  of  St  Gyre.  The  lodge 
wished  to  raise  L.  100,  for  the  purpose  of  buy- 
ing meal  to  be  retailed  to  the  members  of  the 
lodge;  and  it  was  said  that  the  town,  not 
being  ready  to  pay  up  the  debt,  the  pursuer 
agreed  to  accept  the  bill  in  question.  On  the 
4flhirs  of  the  town  becoming  embarrassed,  the 
managers  of  the  lodge  wished  to  make  the  bill 
effectual  against  the  pursuer,  and  to  hold  it  as 
having  been  granted  in  place  of  a  bill  for  L*  100 
due  by  the  town.  Scott,  who  was  box-master 
of  the  lodge  at  the  time  the  bill  was  granted, 
gare  authority  for  putting  the  diligence  in 
force,  but  afterwards  recalled  it,  and  protested 
against  the  execution  of  the  diligence. 

After  the  bill  and  several  other  documents 
were  put  in  evidence,  Mr  Forsyth  wished  to 
give  in  evidence  an  interlocutor  which  was 
written  on  the  letters  of  suspension. 
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BiTXBuoK        J.  A.  Murray  objects.  They  must  put  in 
Scott  and     the  whole  legal  proceedings. 

Lord  Chief  Commissioner. — You  cannot 
put  in  the  judgment  without  putting  in  such  of 
the  proceedings  as  are  necessary  to  make  the 
judgment  intelligible. 


Circumstancei  in 
which  parol  evi* 
denoe  was  ad- 
mitted to  prove 
tbepurpoie  for 
which  a  bill  of 
exchange  was 
granted. 


Glen  on  Bills  of 
Exchange,  p.  77- 


The  first  witness  was  asked,  What  was  the 
object  of  granting  the  bill  ? 

Ivorjf  and  J.  A.  Murray ^  for  the  defenders. 
—This  is  incompetent,  as  the  bill  speaks  for 
itself,  and  the  presumption  of  law  is,  that  it  was 
given  for  value,  and  it  is  not  competent  to 
prove  the  contrary  by  parol  evidence,  but  only 
by  writ  or  oath.  This  is  asking  his  opinion, 
founded  upon  hearsay. 

Forsyth. — Mr  Ivory  is  right  in  a  question  in 
the  Bill-Chamber,  but  presumption  must  yield 
to  fact.  This  is  not  a  question  upon  the  bill, 
but  a  claim  of  damages  on  account  of  the  con* 
duct  of  these  parties. 

Lord  Chief  Commissioner. — The  question 
is.  What  the  object  was  in  granting  this  bill  ? 
and  it  is  put  to  a  witness,  who  has  proved  him- 
self a  party  to  raising  L.100  for  the  purpose  of 
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buying  meal  to  be  resold.  He  proves  one 
mode  in  which  the  money  was  to  have  been 
raised ;  and  that,  when  this  was  departed  from, 
he  did  not  think  it  proper  that  he  should 
be  the  acceptor  of  this  bill,  but  he  indorsed  it. 
In  these  circumstances,  a  person  conversant 
with  all  the  facts  and  circumstances  appears  to 
me  to  be  the  best  witness  to  it ;  and  surely  the 
question  proposed  is  fit  to  be  put  to  a  witness 
so  circumstanced. 


BiTSBIDOS 

Scott  $nd 
Othbrs. 


llie  witness  afterwards  stated,  that,  when  he  a  party  to  m 

agreed  to  accept  the  bill,  it  was  understood  that  lowed  to  piove 

it  was  not  to  be  retired  from  his  funds.  dmtood^at'a 

«/.  An  Murray  objects,  That  this  is  hearsay,  be  pud  out  of 
not  evidence. 


hiifundii 


Lord  Chief  Commissioner. — This  would  be 
hearsay  if  he  were  a  bystander ;  but  he  is  a 
party  to  the  transaction  ;  and  it  is  clearly  com- 
petent. You  may,  no  doubt,  on  cross-exami- 
nation, bring  out  facts  which  will  render  it 
worth  nothing. 


Two  counsel  on  the  same  side  having  put   Thccoanidwho 

begins  the  eza- 

questions  to  the  witness,  mination  of  a 

*•  witneM  ought  to 

ooDtinne  it. 

The  LoRii  Chief  Commissioner  observed. 
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V. 

Scott  and 
Others. 


This  case  will  never  be  done,  unless  we  proceed 
regularly.  Is  there  no  process  in  the  Court  of 
Session  by  which  this  case  could  be  stayed  till 
the  previous  question  of  the  liability  for  the 
bill  is  decided  ?  It  is  hard  to  try  a  long  case, 
when,  after  all,  the  trial  may  prove  abortive. 
In  one  view  of  the  case,  it  would  then  be  very 
simple  ;  were  the  question  settled  in  the  sus- 
pension, it  would  then  only  be  necessary  to 
prove  the  imprisonment  and  the  damages.  If 
the  pursuer  objects  to  this,  then  the  judgment 
on  the  verdict  must  be  suspended. 


Mr  Forsyth  stated  what  was  done  in  the 
suspension,  and  argued,  that  the  case  was  de- 
cided. 

Lord  Chief  Commissioner. — I  would  go 
along  with  all  this  if  the  two  first  issues  were 
not  here. 


In  damages  for 
wrongous  im- 
prisonment, 
competent  to 
prove  in  aggra- 
vation of  da- 
mages,  that  one 
of  the  pursuer's 
famil  J  was  sick. 


The  case  then  proceeded,  and  several  wit- 
nesses  were  called ;  to  one  of  whom 

/.  A.  Murray  objected. — We  understand 
he  is  called  to  prove  special  damage,  from  the 
state  of  the  pursuer's  family,  and  no  notice  has 
been  given  of  it  in  the  condescendence. 


Lord  Chief  Commissioner. — When  the 
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action  is  for  particular  loss  in  business,  and  the 
nature  of  the  action  requires  you  to  prove  loss, 
then  you  must  plead  it ;  but  if  you  take  upon 
yourself  to  put  a  man  in  prison,  he  is  entitled 
to  get  the  loss  he  has  suffered.  He  may  prove 
himself  married,  and  that  he  has  a  family,  and 
it  is  only  going  a  step  farther,  to  prove  that 
one  member  of  that  family  was  in  particular 
circumstances. 
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Beteaidob 

V. 

Scott  and 
Others. 


Jameson  opened  the  case,  and  stated,  The  pur- 
suer at  first  refused  toaccept  the  bill ;  but  on  being 
assured  that  he  would  not  be  personally  liable, 
as  it  was  addressed  to  him  as  town  treasurer, 
he  accepted  it.  He  then  stated  the  manner 
in  which  the  different  parties  had  rendered 
thiemselves  liable,  and  that  the  only  questions 
were,  Whether  the  imprisonment  took  place, 
tmd  what  was  the  amount  of  the  damages  ? 

BosweUj  for  Scott.  ^^-It  is  an  ungracious  pro- 
ceeding to  call  Scott  as  a  defender,  as  he  aeted 
a  fair  and  candid  part.  An  implied  recall  of 
the  authority  would  have  saved  him ;  but  he 
protested. 

J.  J.  Murray,  for  the  other  defenders.--^* 
This  is  not  an  acooniniodation4nlU  as  value 
WHS  given,  for  it ;  and  there  ia  no  doubt,  that  if 
any  nw  accepts  a  biU  withoiit  limitation^  he  ia 


Stewart  o.  Mac- 
donald,  July  6, 
1784,  M.  13,989. 
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BfiTBRIOGi 

Scott  and 
Otubrs. 


ers  are  fixed  by  the  evidetice  to  be  liable  ?  the 
nexti  What  is  made  out  against  them  ?  and  the 
third  is  the  damage. 

There  are  here  ten  defenders. 

1.  Coll  the  messenger*--*-The  next  is  Scott, 
the  party  in  whose  name  the  diligence  proceeds} 
but  he  was  out  of  office,  and  protested  against 
the  incarceration,  which  I  would  have  held  suffi-* 
cient  even  if  he  had  remained  in  office.  A  letter 
has  been  produced,  in  which  he  authorizes  the 
proceedings  \  but  it  is  said,  and  with  some  force, 
that  this  was  subsequent  to  the  first  arrest,  and 
that  it  was  recalled  by  the  protest.  If,  there^ 
fore,  you  think  there  is  sufficient  evidence  tq 
disconnect  him  from  the  transBClion,  I  am  of 
opinion  that  the  law  will  support  your  verdict* 

[His  Lordship  then  stated  the  conduct  of 
the  other  defenders,  which  led  him  to  hold  all 
of  them  liable  in  damages.] 

Upon  the  merits, — the  first  and  second  issues 
must  be  tslkea  U^ether.  The  first  is,  if  the 
pursuer  acted  solely  as  treasurer,  which  is  a 
mixed  question  of  tew  and  lact^  the  otfaer^ 
whether  this  was  an  accommodatioii-biU,  or  m 
payment  of  debt.  If  he  acted  as  treasuver, 
tJien  it  may  have  been  in  payttient  of  debt;  but 

if  as  an  individual,  there  is  m(Mre  difficulty. 
We  haive  heard  much  of  the  debt  dnve  by  the 
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town  to  the  lod^;  and  at  one  time;  thsto 

teema  to  kave  been  soane  convwaatioa  aa  to     Scott  and 

drawing  part  of  k.    That  delit  does  m*  appear      OvBiBi. 

to  ne  to  Ibe  oonnectedi  with  tfaia  hi&,  by  svuh 

dear  and  perapicuous  evidence  as.  weiiU  sbom 

that  the  biU  waa  gnuited  for  vahie.    If  jmi 

think  otherwise,  it  will  be  important  on  the  fink 

issuer  at  it  could  oaij  be  in  his  character  ef 

trsasiurer  that  the  pumev  had  any  fittds.  in 

hia  hand. 

On  the  question  of  valuer  them  i^^iear»  to 
Me  to  be  a  ^piestiei^  of  k«v  but  not  the  one 
which  was  stated  from  the  ban  It.  atiaea  oaft 
of  the  rnann^  in  which  those  paatics:  used  to 
deal*  It  haa  been  proved,  that  the*  bills  grants 
ed  for  the  town  debt  were  drama  at  twellve 
iaonths»  and  addressed  to  the  treasuier^  thai 
a  magistrate  put  hb  ]Bildai&  upon,  them#.  and 
that  they  were  then  accepted  by  the  treasarer<^ 
This  bill,  I  have  little  doubt,  waa  maaait  to  hda 
town  creditor's  biU ;  but  a&il:  ia  drawn  atr  tibree 
monthS)  and  wanta  the  iniliak:  of  the-  Magii« 
8trate»  I  cannot  say  that  the>  evideBce»  aa  applied 
to  the  kw,  proirea  thia  to  have  been  acQ^ted 
safely  in  hia  character  of  treasnret 4 

Thiatakea  away  the  subatvatain  of  th^  finst 
part  of  the  second  issue,  o»  which  it  i^pears  to 
ma  the  real  nerita  depend..    If  yen  are  sads- 

H 
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Beteridgb 

V. 

Scott  and 
Othbrs. 


jBed  that  this  bill  was  accepted  for  the  accom« 
modation  of  the  Mason  Lodge,  then  it  was  an 
accommodation-bill ;  and  if  you  find  so,  I  think 
the  law  will  support  your  verdict.  I  am  aware 
of  the  question  stated  on  the  authority  of  cases, 
and  of  an  author  of  great  eminence ;  but  that 
relates  to  what  are  termed  wind-bills.  It  is 
my  opinion,  that  in  this  issue  accommodation  is 
to  be  taken  in  the  common  meaning ;  and  that 
the  question  is,  Whether  this  bill  was  accepted 
to  accommodate  the  Mason  Lodge  ? 

It  must  either  be  a  personal  undertaking,  or 
as  treasurer,-— -it  is  not  valid  as  a  draft  on  the 
treasurer  j  and  if  it  is  a  personal  undertaking, 
was  it  not  for  the  accommodation  of  the  Lodge  ? 
The  town  fails,  and  they  come  against  the  in- 
dividual ;  but  as  he  has  no  funds  in  his  hands^ 
it  is  contrary  to  all  conscience,  and,  consequent- 
ly,  contrary  to  law,  to  put  the  diligence  in 
force  against  him. 

From  the  facts  proved,  I  hold  this  to  be  not 
a  wind-bill,  upon  which  so  much  discussion  has 
been  had,  and  which  is  a  species  of  bill  that  is 
a  disgrace  to  all  who  are  connected  with  it ; 
but  as  a  bill  accepted  to  accommodate  this 
Lodge,  and  to  enable  them  to  purchase  meal, 
for  which,  when  re-sold,  they  drew  the  price. 

If  I  am  wrong  in  the  opinion  I  have  deliver- 
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ed,  the  gentlemen  at  the  bar  are  aware  of  the 
manner  in  which  the  error  may  be  rectified. 

If  yon  find  this  an  accommodation-bill,  then 
the  question  of  damage  arises,  and  I  consider 
this  a  case  of  great  hardship ;  but  an  action  for 
a  civil  injury  ought  never  to  be  made  the  means 
of  punishment.  I  think  it  a  case  for  damages, 
-—the  amount  must  be  matter  of  accommoda- 
tion. 


BBVsaiDas 

Scott  and 
Othbm. 


Forsyth^^-^We  wish  to  except  to  the  direc- 
tion, that  Scott  is  not  liable. 

Ivory.— We  also  intend  to  except  to  the  di« 
rection,  that  the  messenger  is  liable. 

Lord  Chief  Commissioner. — After  so  long 
and  painful  attention  to  this  case,  I  cannot  go 
into  the  detail  of  the  manner  in  which  you 
ought  to  do  this ;  but  would  say,  in  general, 
that  you  may  state  that  such  and  such  facts  ap- 
pear in  the  evidence,  which  makes  it  improper 
for  me  to  have  directed  the  Jury  to  hold  him  not 
liable. 


Verdict — The  Jury  found,  that  the  bill  was 
not  accepted  by  the  pursuer  as  treasurer,  but 
as  an  individual,  and  merely  as  an  accommoda* 
tion«biU :  And  found  Scott  liable  in  L.  5,  and 
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BcuRY  and     the  Other  defenders,  conjunctly  and  severallyi 
ANDERBON     ^.^j^  .^  j^^  ^^  damagcs. 

Balfour. 

Fnngth  and  JomcjoA,  fi>r  tbe  Pnnaer. 

BasweU,  for  Scott* 

J.  A.  Murray  and  /vory,  for  the  other  Defenders. 

(Agents,  Martin  4"  Sietenson,  w.  s.  and  Akx.  Burnt,  w.  fl.) 


PRESENT, 
LORD  CHIEF  COUMISSIOVER* 


1822. 
July  l«t 


A  protest  on  a 
bill  of  exchange 
found  to  be  re- 
gidady  taken. 


Beery  and  Sanderson  t;.  Balfour. 

An  action  of  reduction  and  improbation  to 
have  a  protest  upon  a  bill  of  exchange  set 
aside. 


ISSUES. 


« 
cc 
cs 
cc 
cc 
cc 


«  Whether  the  bill  in  process,  dated  Edin- 
burgh, 11th  January  1819,  for  the  sum  of 
L.S85,  18s.  Id.,  drawn  by  the  pursuers, 
and  accepted  by  Alexander  Elder  and  Com- 
pany, was  not  protested  for  non-payment  on 
the  14th  day  of  April  1819,  by  James  Lun- 
din  Cooper,  notary-public  in  Kirkcaldy,  in 
the  usual  place  of  business  of  the  said  Elder 
and  Company,  at  Kirkcaldy,  or  in  the  per- 
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"  sonal  presence  of  George  Elderi  a  partner  of     b*»»t  and 
<<  the  said  company ;  and  in  presence  of  Tho-  «• 

"  mas  Meldrum,  and  Robert  Beatson,  both     t^J^^ 
"  writers  in  Kirkcaldy  ?*' 

The  second  was  a  question  as  to  the  practice 
of  holding,  that  a  bill  noted  by  a  notary  for 
non-payment  is  equivalent  to  a  protest. 

MorCf  for  the  pursuers,  stated— The  14th 
April  was  the  last  day  of  grace,  and  we  will 
throve  that  the  notary  did  not  protest  it  till  the 
SSd.  The  real  question  is.  Whether  aiiy  act 
was  done  upon  the  14th  by  the  notary,  or  any 
one  authorized  by  him,  which  entitled  him  to 
certify  his  having  protested  it  on  that  day  ? 

On  the  second  issue  he  referred  to  Chitty   cwtty,  279. 

^      II.  Bell  8  Law 

and  Bell,  to  show  that  the  protest  must  be  by   Diet  g40. 

'^  II.  BeU,  Com. 

a  notary.  260,  (3d  edit) 

Jeffrey 9  for  the  defender. — This  is  an  action  3^,  (4th  edit) 
to  set  aside  an  apparently  regular  protest  and 
noting,  which  is  a  written  instrument  of  the 
highest  credit ;  and  to  set  it  aside  would  re- 
quire overwhelming  evidence,  and  here  there 
is  merely  the  non  memini  of  a  single  witness* 

One  witness  is  not  sufficient,  especially  to   Frank  r.  FnjJt, 
cut  down  a  regular  deed.  m.  16824. 

Lord  Chibf  Commissioner.— -It  is  a  great 


Balfour. 
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Bbs&y  and     comfort  in  a  serious  question  of  this  nature,  to 
V.  have  the  assistance  of  such  gentlemen  as  I  now 

see  in  the  box,  as  I  am  satisfied  that  they  will, 
from  their  knowledge  of  business,  supply  any 
defect  that  may  occur* 

It  is  clear,  that  a  protest  on  a  bill  of  ex- 
change is  as  solemn  an  act  as  can  be  done,  and 
it  has  been  well  said  that  it  is  semijudicial. 

Notaries  are  appointed  with  much  solemnity, 
their  deeds  bear  credence,  and  must  stand  till 
cut  down  upon  clear  evidence.  In  this  case  I 
am  not  prepared  to  say  that  there  is  no  evidence, 
but  the  question  will  be,  Whether  it  is  suffi- 
cient to  cut  down  this  protest  ? 

This  question  is  entirely  on  the  first  issue, 
and  if  you  are  of  opinion,  from  the  evidence, 
that  the  bill  was  not  regularly  protested,  yon 
will  find  in  terms  of  the  issue. 

The  best  method  here  will  be  to  consider  the 
case  proposed  to  be  made  out,  and  then  the 
case  that  has  been  made  out. 

Mr  More  states  the  question  here  to  be,  at 
what  time  this  bill  was  protested ;  but  his  evi- 
dence goes  to  show,  that  there  was  no  protest. 
The  three  witnesses  called,  merely  state  how- 
ever, that  they  do  not  recollect  the  protest 
having  been  taken ;  but  this  is  for  your  consi- 
deration, and  you  will  say,  whether  you  consi- 
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PKESENT, 
LORD  CHIEF  COMMiSglOMER. 


der  it  sufficient  to  undo  such  a  solemn  instru-  Hailidat 
ment ;  to  me  it  appears  extremely  unadvisable,  Rule. 
on  the  evidence  of  non-recollection^  to  impeach 
such  a  document.  But  if  you>  from  better 
knowledge  of  business,  and  habit  of  judging 
of  testimony,  are  of  a  difierent  opinion,  you 
will  find  so. 

Verdict— '<  Ilnd  on  the  first  issue  for  the 
*'  defender,  that  the  bill  was  regularly  protest- 
«ed." 

Monereijff' and  More,  for  the  Pursuers. 
O,  J.  Bell  and  Jeffrey^  for  the  Defender. 

iMacmillau  j-  Granty  w.  ••  and  James  Donaldtany  s.  s.  c) 


H ALLiDAT  V.  Rule.  juIj  is. 


This  was  a  suspension,  turned  into  a  reduction,   ^.  '^'^SSSi-d 
of  a  charge  upon  a  bill  of  exchange,  upon  an   ^J^  ^  ^^ 
allegation  of  forgery.  opimon  of  en. 

gimTen,  was  not 
tubtaibedby 
^iitiy  thft  Jnzy 
ISSUES*  found  for  the 


defender. 


«  Whether  the  name  of  John  Halliday,  sub- 
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^<  flcribed  to  the  bill  of  exchange  in  proceM» 
<<  bearing  to  be  ^or  the  sum  of  L.  100  Ster- 
^<liflg,  ^ted  DoiBfnes^  October  6»  1619i 
^^i^wa  bf  Tbomes  Rule,  and  addressed  to 
^<  John  Halliday  in  Dafliy  is  tbe  true  and  g»- 
**  nuine  siibscti|^tian  of  John  HaUiday  in  Dam^ 
«<  the  pursuer  ? — Or,  Whether,  on  Wednesday 
*'  the  day  of  October  1819,  at  the  office 

^' of  the  Gallovfay  Bank,  at  Dumfries,  the  said 
^  John  HsJJiday  did  say  to  the  ebai^ger,  or  to 
*'  Mr  Kemp,  agent  for  the  said  bank,  of  which 
<<  bank  the  charger  is  assignee,  that  the  said 
^'  bill  was  all  right  and  correct ;  or  did  use 
<<  words  importing  that  the  said  John  Halliday 
'*  had  signed  said  bill  as  acceptor  ?''  * 


A  l«w  agent  ez- 


When  the  first  witness  was  called, 
t!^ft^  ^m        J^ffrei/  objects.  He  is  and  has  been  the  coun- 
Stom.'**"^     try  agent  in  this  cause.    An  agent  is  only  good 
Scott  «.c«Ter.     where  there  is  penuria  testiwn,  and  where  the 
imfU.%and.  fact  occurred  before  the  agency.    Elliot's  and 

other  cases. 


*  This  case  was  returned  to  the  Court  of  Session,  there 
being  a  doubt  how  far,  under  the  form  of  the  action,  it  was 
competent  to  prove  a  promise  to  pay  the  bill.  The  case  was 
afterwards  retransmitted  with  a  draft  of  an  issue  approveil 
by  the  Lord  Ordinary. 
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C^cibum.'^^lie  has  been  the  agent,  but  he     Hallidat 
is  gMd  to  one  £ict ;  to  prove  the  wbficription        rule. 
of  the  pursuer  in  a  paper  containing  articles  of  M«Ai^bTM<. 

"^r»  1806,  M.  App. 

Wit. 

Lord  Chief  Commissioner*-— It  is  clear 
that  there  is  a  rule  against  receiving  an  agent 
es  a  mtnessi  but  it  is  equally  clear,  that  there 
are  excepticHis  to  that  rule,  and  penuria  tsstium 
n  one  of  these  exceptions^  It  is  said  that  rule 
cAnnot  a|^ly  to  this  case»  as  the  fact  occurred 
at  a  public  roup^  but  though  there  may  have 
been  a  hundred  people  present,  there  may  have 
only  been  one  looking  at  the  writer. 

On  another  principle,  I  think  it  admissible, 
via^  that  he  acquired  his  knowledge  of  the  fact 
at  a  time  previous  to  his  agency,  and  when 
there  could  be  no  gloss  given  to  it,  and  that  he 
is  now  upon  oath.  In  all  cases  I  am  disposed 
to  admit  rather  than  reject  evidence. 

When  Mr  Li^ars^  an  eneraver,  was  called  to   comparanonter. 

'  o  »  \,      arum  by  engraT* 

ptt)ve  the  subscription  forged,  ^^f^"^^^^^^ 

Jeffrey. — This  is  no  doubt  competent  in  cer> 

tain  circumstances^  but  not  where  it  is  rested 

on  as  the  only  proof  of  forgery. 
Cockbum. — There  is  nothing  more  certain 

than  that  this  is  competent. 
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Lord  Chief  Commissioner.— What  I  said 
in  a  former  case  was,  that  it  was  very  satisfac- 
tory to  have  the  case  founded  on  the  oath  of 
persons  acquainted  with  the  handwriting.  We 
know  handwriting  much  in  the  same  manner  as 
an  acquaintance,  by  the  general  appearance, 
not  by  every  minute  line  in  his  face.  If  I  had 
been  to  follow  the  light  of  my  own  mind,  I 
would  have  taken  a  different  course,  and  re* 
jected  the  evidence,  but  it  is  now  too  late.  By 
the  law  of  Scotland,  the  objection  goes  to  the 
conclusiveness  of  the  evidence,  not  its  admis- 
sibility. 

Mr  Cockbum  opened  the  case  for  the  pur- 
suer, and  Mr  Jeffrey  for  the  defender;  and 
after  the  evidence  for  the  defender,  Mr  Cock- 
bum  declined  making  any  reply. 

Lord  Chief  Commissioner.  —  The  evi- 
dence now  given  is  a  complete  refutation  of 
the  scientific  evidence.  This  appears  to  be  an 
abominable  fraud,  and  you  will  find  for  the 
defender.  Mr  Cockbum  gives  up  the  case, 
and  the  party  having  acknowledged  the  bill, 
all  the  engravers  could  say  would  not  alter  the 
case. 
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Verdict — **   For  the   defender,  Thomas 

Bktsom 

Rule." 

Bkydom's 
ezbcutoss. 

Coekbum,  finr  the  Pnnner. 
Jeffrey  and  ,  for  the  Defender. 

(Agents,  Alex.  Blair ^  w.  s.  and  JohnsUm  f  lAttle^  8.  s^  c.) 


PRX8ZVT9 

LOBD  CHIEF  C01I1II88I0XEB. 


Brydon  V.  Brtbon's  Executory. 
Reduction  of  a  codicfl. 

ISSUES, 

^<  Whether,  on  the  14th  day  of  November 
*'  1818,  at  the  date  of  the  codicil  under  reduc- 
^'  tion,  alleged  to  have  been  executed  by  the 
<<  deceased  Robert  Brydon,  formerly  at  Green- 
^*  end,  in  favour  of  the  defenders,  the  said  Ro« 
'*  bert  Brydon  was  not  of  a  sound  and  dis- 
posing mind,  and  was  incapable  of  under- 
standing  his  affairs  ? 
''  Whether  the  said  codicil  was  prepared  and 
**  drawn  out  without  instructions  from  the  said 
««  Robert  Brydon  ? 
^*  Whether  the  said  codicil  was  not  read  over 
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Fouod,  that  a 
peiion  was  of  a 
■ooDd  and  dia- 

tmaSwo  mnid* 

and  ^at  it  did 
not  apj^ear  that 
a  aodicdhad 
been  drawn  out 
without  instnia- 
tioDSy  Ac* 


€€ 


€€ 
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BsTooir 


•r. 


B&y  son's 

EXBCUTO&S. 


<^  or  explained  to  the  said  Robert  Brydon, 
<*  or  was  not  read  by  the  said  Robert  BrydoA 
"  before  he  subscribed  the  same  ?'* 


A  party  produc- 
ing one  letter 
not  bound  to 

S reduce  others, 
'it  is  intelligi- 
ble without 
fhao. 


When  one  letter  was  given  in  evidence, 
Cockbunit  for  the  defenders,  They  are  bound 
to  produce  the  series  of  letters  referred  to. 

Lord  Chief  Commissioner. — After  hear- 
ing this  letter  read,  if  it  is  not  intelligible 
without  anothen  I  will  order  that  other  to  be 
produced. 

After  hearing  the  contents  of  the  letter,  his 
Lordship  stated,  That  he  did  not  see  any  reason 
to  order  production  of  the  others. 

Moncreiffl  fof  the  pursuer. — This  is  to  set 
aside  a  deed,  which  altered  a  prior  and  a  ra« 
tional  deed. 

From  the  state  Brydon  was  in,  he  could  not 
give  itistructions  for  the  preparation  of  the 
deed ;  and  we  shall  prove  that  it  was  not  read 
in  presence  of  the  instrumcntary  witnesses. 

Cockbum. — The  questions  here  are,  Whe* 
ther  this  person  was  capable  of  expressing  his 
will  ?  ttid  die  presumption,  both  of  law  and 
sense,  is  in  favour  of  capacity  j  and  the  deed 
being  written  by  a  man  of  iptelligence  and  cha- 
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racier,  the  presumption  is  also  in  favour  of  in*- 
Structions  having  been  given. 

It  is  not  necessary  that  a  deed  should  be  read 
in  presence  of  the  witnesses. 


BftYDOK 

Bktdon's 

ExBCUTOBt. 


Lord  Chief  Commissioner.— -This  is  a  very 
short  case,  and  I  shall  not  go  through  the  whole 
evidence.  Law  presumes  all  to  be  properly 
and  fairly  executed,  and,  in  England,  it  is  a 
trite  maxim,  that,  to  get  the  better  of  the  pre- 
sumption, you  must  hit  the  bird  in  the  eye. 
All  that  was  made  out  by  the  first  two  wit- 
nesses was,  that  the  person  wandered  some- 
times ;  but  after  them,  you  have  a  witness  more 
capable  of  giving  informations  who  swears  that 
Brydon  had  a  complaint  in  his  mouths  which 
rendered  it  di£Bcult  to  understand  what  he  saidt 
but  that  his  mind  did  n<^  wayer  tiU  within  n 
month  of  his  death.  It  is  impossible  for  me  to 
doubt  in  this  case^  but  yw  are  to  consider  the 
whole  testimony. 

If  the  deed  is  fair,  and  the  party  capable  of 
understanding  it,  the  law  will  presume  that  it 
has  been  read,  unless  the  contrary  is  distinctly 
proved,  and  in  this  case  there  is  no  pofihive 
evidence  that  it  was  not  read* 


Verdict>«"That  Brydon  was  of  ^  flMmd  and 
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disposing  mind,  and  that  it  did  not  appear  that 
the  codicil  was  drawn  out  without  instructions  ; 
and  that  it  was  not  proven  that  it  was  not  read 
over  and  explained  to  him. 

Monereijff'and  Jeffrejfy  for  the  Panuer. 
CoMuni  and  M*Nei!ly  fbr  the  Defenders. 
(Agents,  GiAiMy  ChHtiie<,  4*  ITordiw,  ind  Jt  Ratirmif^  w.  s^> 


FSESZNT, 
THX  TH&KS  L0BD8  COMMI88IOinE&8. 


1822. 
July  18. 


Damages  for 
bribing  the 
derkof  alaw 
agent  to  diidote 
matter  reladTe 
to  the  punaer*f 
title. 


Kerr  v.  Duke  of  Roxburgh* 

Ak  action  of  damages  for  having  bribed  a 
clerk  formerly  in  the  employment  of  the  law 
agents  of  the  pursuer,  to  disclose  information 
acquired  while  in  their  employment. 

D£FENCE«»-The  summons  is  irrelevant,  and 
the  statement  grossly  different  from  the  truth. 

ISSUE. 


The  issue  was.  Whether  the  defender  or 
agents,  knowing  that  A.  B.  was  the  law  cleik 
of  the  agents  for  the  pursuer^  and  employed  in 
business^  and  intending  to  obtain  from  the 
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said  A.  B.  information  which  he  had  obtained 
confidentially  respecting  the  pedigree  of  the 
pursuer,  did  apply  to  the  said  A.  B.,  and  did, 
on  or  about  the  19th  day  of  May  1813,  enter 
into  a  corrupt  and  illegal  agreement  with  the 
said  A.  B;  and  did»  by  bribery,  or  for  certain 
sums  of  money,  or  promise  of  future  reward, 
obtain  from  the  said  A.  B.,  corruptly  and  ille- 
gally, information  which  the  said  A.  B.  having 
obtained  as  such  clerk,  was  under  an  obligation 
not  to  divulge,  which  information  was  as  fol- 
lows, and  which  information  was  made  known 
to  the  defender  and  his  agents  at  the  time,  and 
in  the  manner,  and  for  the  consideration  afore- 
said, and  which  information  was  material  to  the 
issue,  and  formed  a  principal  ground  of  an  ac- 
tion of  reduction,  which  was  soon  afterwards 
raised  by  the  defender,  of  the  service  of  the  pur- 
suer, as  heir-male  of,  &c.  and  to  the  loss  and 
damage  of  the  pursuer  ?* 


KCRK 

V. 

Dl7KB  OF 

ROZBUBOH. 


A  motion  was  made,  but  resisted,  to  have 


*  When  the  cause  was  called  on  fbr  trials  only  nine  of  the 
Special  Jorora  appeared.  It  wos  suggested  from  the  Bench, 
and  agreed  to  hy  the  parties,  that  a  request  should  be  sent  to 
the  Lord  Justice  Clerk  to  send  three  of  the  Jurors  summoned 
for  the  Justiciary  Court,  as  there  were  no  common  Jurors  sum* 
moned  in  the  Jury  Court,  in  terms  of  the  statute  55th  Geo.  III. 
cap.  49,  sect.  28. 


Feb.  12,  1821. 
Ciieumstaocet 
in  which  the 
Court  would  not 
hear  a  modon  to 
retnuismit  the 
case  on  a  point 
of  relevancy. 
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the  case  retransmitted  to  the  Court  of  Session 
on  a  point  of  relevancy. 

Lord  Chief  Combhssioner.— If  we  were 
to  order  it  back  before  the  party  has  revised 
his  condescendence,  we  would  be  dedding  on 
an  imperfect  case,  and  might  do  injustice.  In 
all  cases  wh^e  a  party  is  to  revise,  it  is  of  im- 
portance that  it  should  be  done  before  a  motion 
of  this  sort  is  made. 


May  10, 1821.         A  motion  was  made  by  the  pursuer  for  a 

ligence  to  recover  a  manuscript  and  book  in  the 
Advocates'  Library,  and  letters  in  the  hands  of 
his  agent,  Mr  Hotchkis.  The  defender  op- 
posed this,  and  moved  that  the  case  should  be 
retransmitted  to  the  Court  of  Session  as  irrele- 
vant. 

Lord  Chief  Commissioner.—- This  beiag 
a  proper  case  for  it,  I  shall  bold  this  as  a  mo- 
tion for  a  rule  on  the  other  party  to  show  cause, 
and  in  this  way  the  Court  will  have  time  to 
look  into  the  case  before  the  discussion  comes 
on.  Throwing  out  of  view  all  the  facts  which 
are  contested  by  the  parties,  I  think  the  rule 
ought  to  be  granted,  on  the  ground  that  Lord 
Gillies  had  the  summons  and  defences  befose 
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kirn,  and  seat  the  case  here.  It  is  now  .^«.y 
that  the  condescendence  has  limited  the  state- 
ment in  the  summons,  and  the  question  is, 
Whether  there  is  a  ground  for  the  action  ? 

This  was  again  moived  on  the  26th  Novem- 
ber. 

Ji|^*^.— •The  revised  condescendenoe  in 
this  case  is  still  irrelevant.  The  only  injury 
done,  was  preventing  the  pursuer  stealing  out 
a  judgment  by  means  of  suppressing  evidence. 
All  that  was  got  was  a  disclosure  of  truth,  and 
a  reference  to  publio  histories. 

In  some  cases,  even  an  agent  is  bound  to 
diadose  truth  against  his  clieiit.-^Tafylor  against 
York  Buildings  Company. 

GferAr.— -This  was  argued  fnlly  in  the  Court 
of  Session.  Both  here  and  in  England,  the 
secret  of  the  agent  is  the  secret  of  the  party, 
which  the  agent  is  not  entitled  to  disclose. 


KlAR 

DnSB  OF 
RozBimoH. 
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WheD  than  b  a 
dear  ground  of 
actum,  the  Juiy 
Court  will  Bot 
transmit  the  can 
to  have  the  reb- 
▼ancy  dittm«ed 
in  tlie  Court  of 
SeBsioa. 


LoBD  Chibf  CoMMisfiioNER.— The  Court 
are  of  opinion,  that  what  has  bera  stated  is  not 
sufficient  to  induce  them  to  send  this  case  back. 
We  cannot  say  what  may  arise  at  the  trial,  and 
it  may  be  that  the  facts  may  not  come  up  to 
the  averment,  but  there  is  no  doubt  tliat  action 
will  lie  for  such  an  act  as  is  here  charged. 

I 
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V 
ROXBUBOR* 


Kbee        What  may  be  the  amount  of  the  damages  is 
OusK  or      quite  a  different  question. 

There  is  no  doubt,  that  if  this  had  been  a 
document  in  the  pursuer's  charter-chest,  that 
the  defender  would  be  liable,  and  if  the  docu* 
ments  were  disclosed  by  bribery,  that  he  is  also 
liable.  The  disclosure  is  that  which  founds 
the  action,  the  amount  of  damages  is  a  diflfer- 
ent  question. 

A  party  is  not         It  was  again  moved  by  the  pursuer,  to  ez»- 

DOIUMl  to  ZQCC1T6  ik  IF       XT  ll*i*  l 

papers  from  his    mmc  Mr  Uotcbkis,  his  agent,  as  a  haver. 
tS^adii^^        J^fft*^* — A  diligence  to  examine  a  haver  is 
to  rcoorer  them,   m^j^jy  j^  obtain  posscssiou  of  documcuts  from 

an  unwilling  witness,  not  to  get  any  evidence 
from  the  haver.  He  is  not  entitled  to  a  dili- 
gence to  recover  his  own  documents.     In  the 

i^S;  Endk       Dictionary,  title  Process,  there  are  many  cases. 

IT.  2,  sa  Cierk. — ^The  question  here  is  not  what  ques- 

tions are  competent,  but  whether  the  agent  can 
be  called  to  produce  writings.     The  practice 

ifory.Formof    for  a  ccutury  has  gone  against  the  decisions. 

note.  *    There  is  nothing  in  Stair  or  Erskine  on  the 

subject.  The  papers  may  belong  to  some  other 
person. 

Lord  Chief  Commissioner. — If  these  are 
papers  not  belonging  to  the  pursuer,  that  is  a 
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di£ferent  case  from  the  one  which  has  been  ar-        Kbu 
gued  ;  and  I  have  all  along  considered  them       Dukx  of 
in  the  possession  of  Mr  Hotchkis,  as  agent  for       ®*w»«»- 
the  pursuer.     In  a  matter  of  this  sort,  we  must 
walk  by  the  practice  in  the  Court  of  Session  } 
but  in  this  Court,  all  testimony  must  be  before 
the  Court  and  Jury,  and  it  is  a  deviation  from 
this  principle  to  put  a  person  on  oath  before 
the  trial. 

In  a  preliminary  step,  I  wish  to  avoid  any 
thing  that  may  raise  doubt,  or  run  a  risk  of 
matter  being  got  which  is  not  evidence.  If 
these  are  in  the  hands  of  Mr  Hotchkis,  as 
agent  for  the  pursuer,  the  inclination  of  my 
mind  would  be,  that  they  ought  to  be  produc- 
ed as  title-deeds ;  but  if  they  are  in  his  posses- 
sion in  any  other  character,  a  different  proce- 
dure may  be  necessary.  But  I  wish  not  to 
decide,  or  even  to  make  up  my  mind  on  the 
subject  at  present,  as  it  is  a  question  of  great 
consequence,  and  may  involve  us  in  endless 
difficulties  as  to  the  matter  contained  in  the 
paper. 

After  conversing  with  the  other  Judges,  his 
Lordship  said. 

On  consideration  and  consultation,  the  other 
Judges  think,  that  an  agent  is  entitled,  for  his 
own  satisfaction,  to  produce  documents  in  this 
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manner ;  or  that  the  party  may  Call  for  them. 
I  yield  to  this  opinion,  though  my  fears  as  to 
die  consequences  are  not  removed* 

LoED  PiTMiLLT. — According  to  my  recol- 
lection of  the  practice,  an  agent  has  produced 
documents  on  oath,  and  has  stated  that  he 
wished  to  do  so;  but  I  do  not  recollect  the 
objection  ever  taken.  The  difficulty  does  not 
yet  occm*.  '  It  is  before  the  Commissioner  that 
the  difficulty  occurs,  and  if  the  questions  are  so 
put  as  to  raise  the  difficulty,  he  may  refer  to 
the  Court  It  is  for  the  Commissioner  to  re- 
ceive any  thing  that  is  competently  produced* 

Lord  Gilliss.-^I  concur  in  the  opnion  of 
Lord  Fitmilly,  that  there  is  no  ground  for  the 
objection ;  and  that  Mr  Hotchkis  was  entitled 
to  saj,  I  wish  to  produce  them  in  this  manner, 
or  that  the  pursuer  was  entitled  to  say,  I  wish 
to  be  examined  on  oath^  as  I  am  not 
d  to  take  his  declaration  as  sufficient. 


The  depoiitbii  •       At  the  trial,  Mr  Jeffi^y,  for  the  defender^ 

ncdTed  ta  prove  admitted,  that  the  passages  quoted  in  the  issues 

of^puwn  ^  ^  were  contained  in  the  books  mentioned*    The 

^  pursuer  then  produced  the  deposition  of  Mr 

Hotchkis  when  examined  as  a  haver }  to  which 
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Mr  JeBcey  objected*  that  this  was  an  inoom-         k^m 
petent  method  of  proving  the  handwriting  or      Duku  or 
the  date  of  the  papers  produced.  Eo«u*«. 

Lord  Chief  C^omhissionbb. — If  the  wit- 
ness were  here  and  in  the  box,  he  might  be 
asked  whether  the  writings  had  been  in  his 
possession  since  1804|  but  he  cannot  speak  to 
the  handwriting.  I  have  looked  at  the  depo- 
sition, and  if  the  fact  I  have  mentioned  is  ad- 
mitted, I  shall  hold  that  the  deposition  is  not 
to  be  produced. 

This  admission  was  made,  but  the  counsel 
for  the  pursuer  still  observed  that  the  deposi- 
tion ought  to  be  received. 

Lord  Guxies.^— Depositions,  though  taken 
by  authority  of  the  Court,  are  still  taken  su|)- 
ject  to  all  legal  objections  to  the  admisribility 
of  any  part  of  them.  If  three-fourths  of  a  de» 
position  consists  of  hearsay,  is  the  time  of  the 
Jury  to  be  wasted  by  reading  it  ?  It  is  only 
auch  part  as  is  legal  evidence  that  can  be  read, 
and  if  a  person  is  called  as  a  haver,  but  exa- 
mined as  a  witness,  his  depoaition  as  a  witness 
camiot  be  read. 
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XsEE  Lord  Chief  Commissioner. — If  the  agent 

Duke  of       were  here,  could  he  be  examined  as  a  witness  ? 
oxBUBGH.     ]^^g|.  jjQj.  jjjg  Court  see  the  deposition,  to 

know  if  it  is  competent ;  or  must  they  first 
allow  it  to  be  read  aloud,  and  then  decide  that 
it  is  incompetent  ?  (AJter  looking  at  the  de- 
position.  J  The  Court  have  read  the  deposi- 
tion, and  think  it  inadmissible. 

Agency  tustain-        It  was  then  proposcd,  that  Mr  Hotchkis,  the 
^toa^^   agent  in  the  cause,  should  be  called  to  prove, 

that  copies  of  the  passages  had  been  made  by 
the  clerk,  and  delivered  to  him  in  1804  and 
SS^nfim*  1805.  To  prove  the  competency  of  examin- 
M<A^*v.  ^°S  ^^™'  reference  was  also  made  to  several 
S^STiaos,  cases,  in  which,  though  in  this  country,  the  dis- 
M'uSic^*^  position  had  been  to  fetter  the  evidence,  yet  the 
Brand,  Noi;  27,   cascs  had  been  reversed  in  the  House  of  Lords. 

1771,  M.  16776.      .     ,  .        /•  ,      -n       1     . 

And,  upon  a  question  from  the  Bench,  it  was 
stated,  that  the  agent  in  the  cause  had  been  ex^ 
amined  in  Scott  and  Jerdon's  cause. 

Jeffrey. -^T\n%  application  goes  on  the  prin- 
ciple, that  one  substantial  objection  by  the  law 
of  Scotland  is  to  be  abrogated,  and  the  English 
rule  adopted.  Witnesses  of  this  description 
are  only  received  where  there  is  a  semiplena 
probatio.    Tlie  objection  was  held  good  against 
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Mr  Gibson^  in  a  case  conducted  by  his  partner^         Ksee 
though  he  studiously  avoided  hearing  of  the       Dueb  of 
cause.     In  this  case  Mr  Hotchkis  has  been  in     s^^J^' 
Court  the  whole  time,  which  is  a  good  objec- 
tion to  him,  if  he  were  a  stranger  j  besides,  he 
has  a  substantial  interest,  as  he  will  be  entitled 
to  decree  for  expences,  if  the  pursuer  suc« 
ceeds. 

Moncrei^— In  M' Alpine's  case,  the  agent 
attended  the  whole  proof. 

Lord  Gillies. — That  does  not  appear  from 
the  report. 

Lord  Chief  Commissioner.— As  we  are 
bound  to  administer  the  law  of  Scotland,  which, 
with  very  few  exceptions,  holds  it  incompetent 
to  examine  an  agent,  it  may  be  improper  to 
say,  that  to  me  it  appears,  that  this  objection 
ought  rather  to  go  to  the  credit,  than  the  com* 
petency  of  the  witness. 

In  some  cases,  however,  an  agent  may  be 
examined ;  but  if  I  understand  the  analogy,  it 
is  almost  as  difficult  as  to  allow  a  party  to  be 
examined.  In  this  case,  then,  if  General  Kerr 
had  had  the  custody  of  the  papers,  could  he 
have  been  examined  ?  If  this  is  the  principle, 
and  he  must  have  been  excluded,  there  is  no 
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Kmmb        more  reason  for  excluding  the  one  than  the 

Dvss  OP      Other* 

BoxBUEOB.         j£  ^^  crfijection  is  partial  counsel,  the  agent 

must  be  so  dedt  with,  as  to  free  him  as  far  as 
poasifale  from  that  objection,  by  not  allowing 
him  to  hear  what  takes  pUiee  in  Couit.  It  is 
a  great  addition  to  the  objection,  that  the  agent 
has  heard  what  took  place  in  this  .and  in  the 
other  Court. 

The  tendency  of  my  opinion  is,  that,  in  the 
circumstances  of  this  case,  he  ought  not  to  be 
received;  but  I  am  most  anxious  that  the 
point  should  be  carried  to  the  House  of  Lords, 
that  the  minds  of  the  Court,  and  of  the  sub- 
jects, should  be  set  at  rest  upon  it. 

LoBD  PrrmiLLT.— *I  am  of  the  same  opi- 
niott.  I  have  frequently  received  agents  as 
witnesses,  but  here  Mr  Hotchkis  has  been 
agent  diroii^hout,  and  is  so  at  present*  An 
attempt  was  made  to  produce  his  examination, 
aa  a  iwver ;  and  having  failed  in  that,  he  is  here, 
and  ooDBuiting  widi  the  counsel  as  to  his  ewn 
esaminBtioo.  In  these  circumstances,  and  con- 
fining it  to  the  ctrcumstanoes  of  the  case,  I 
think  he  cuinot  be  examined.  If  it  had  been 
intended  to  call  him,  this  ought  to  have  been 
slated  vriiien  the  paities  came  into  Court. 
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Lord  Gillies. — The  question  now  is  quite        ^^^^ 
difierent  from  the  one  we  had  a  little  i^;o.       Duxi  o> 
The  deposition  could  not  be  read^   as  Mr 
Hotchkis  was  here.    It  is  said,  that,  in  calling 
for  an  extract  from  Calderwood's  History,*  the 
writing  was  merely  described,  but  part  of  the 
deposition  was  certainly  mmecessary.    If  this 
examination  were  allowed,  it  would  be  Mr 
Hotchkis  putting  questions  to  himself  j  and 
though  no  man  in  the  world  would  give  a  more 
candid  testimony,  yet  we  must  decide  by  the 
genend  rule  of  law.    The  ground  last  stated 
IS  ine8istS>le,  that  this  ought  to  have  been 
.  stated  when  he  came  in ;  and  this  being  ne» 
^iiectedj  I  concur  in  the  opinion  delivered* 


ilfoitcrd^.— -The  issues  show  this  to  be  a 
cause  of  an  extnuirdinary  nature.  It  is  a 
chaige  against  a  person  of  h%h  mnk,  fot  hav> 
ing  corrupted  a  derk  to  disclose  secrets. 

An  attempt  was  made  to  dispute  the  rele- 
vancy, but  it  is  clearly  relevant ;  this  issue  has 
been  sent  here,  and  you  must  be  sensible  that 
die  case  is  a  plain  one. 

It  willy  perhaps,  be  said,  that  wh^oi  an  agent 
or  clerk  ceases  to  be  employed,  his  obUgatiMi  ttf 
seerecy  ceases;  but  the  information  which  I,  the 
party,  pay  for,  belongs  to  me,  and  not  to  the 
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agent  or  clerk.  Wliat  we  complain  of  is,  that 
die  defender  acquired  information  which  gave 
rise  to  troublesome  litigation,  though  we  were 
ultimately  found  in  the  right. 

As  damages,  we  claim  the  expences  strudk 
off  the  account  in  the  Court  of  Session,— the 
expence  of  the  appeal, — and  solatium. 

Jeffreif.—I  agree  that  this  is  a  novel  and  un* 
precedented  case.  The  demand  is  for  dama- 
ges on  account  of  a  disclosure  of  truth,  of 
truth  open  to  all  the  world ;  and  this  demand 
is  grounded  on  the  allegation  that  the  proceed* 
ings,  founded  on  the  disclosure,  have  terminat- 
ed harmlessly.  The  claim  now  is  rested  on 
the  damage  done  by  the  action,  not  by  the  dis* 
closure,  and  the  award  of  expences  is  the  pro- 
per reparation  for  that  injury. 

The  clerk  came  to  the  defender's  agent,  and 
stated  that  the  pursuer  had  no  right  to  the 
estate ;  and  if  the  agents  believed  that  the  pur- 
suer was  falsely  and  fraudulently  concealing  a 
&ct,  they  were  entitled  to  get  it  in  the  manner 
they  did. 

The  &ct  communicated  was  merely  a  refer- 
ence to  a  book  printed  150  years  ago ;  and  the 
passage  was  known  to  a  counsel  who  was  retain- 
ed in  the  cause,  and  would,  thereforei  have 
been  known  to  the  Duke. 
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It  is  said  this  action  is  relevant,  as  a  person  Kerk 
has  no  right  to  pry  into  the  secrets  of  another;  Ditk'e  op 
but  I  have  a  right,  if  I  have  an  interest  in  the 
inquiry.  There  is  no  proof  that  this  was  their 
secret ;  and  if  we  used  corrupt  means  to  ac- 
quire it  at  first,  we  got  it  honourably  before  we 
acted  upon  it. 

As  to  damages,  the  Court  here  gave  expen- 
ces,  and  the  Chancellor  refused  them  in  the 
House  of  Lords,  as,  he  said,  the  pursuer  was 
bound  to  clear  his  pedigree — as  to  the  solatium^ 
his  success  in  the  action  was  all  he  was  enti- 
tled to. 

Clerk. — The  person  bribed  was  in  the  confi- 
dential employment  of  Hotchkis  and  Tytler ; 
and  in  all  trades  and  professions,  there  are  se- 
crets which  clerks  and  servants  are  bound  not 
to  divulge. 

They  say  General  Kerr  fraudulently  with- 
held this  information  from  the  Court,  but,  at 
the  same  time,  they  say  that  they  themselves 
knew  the  fact  and  withheld  it.  A  party  is  not 
bound  to  state  what  may  give  him  trouble  in  a 
law-suit,  though  he  knows  that  it  will  ultimate- 
ly do  him  no  harm. 

It  is  questionable,  if,  in  any  circumstances, 
a  man  is  entitled  to  bribe  an  agent.  Had  that 
person  been  in  sound  health,  I  am  persuaded 
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be  would  not  have  made  the  disclosure,  but 
whai  IB  the  excuse  for  the  defender  ? 

It  doe«  not  appear  that  the  Duke  had  any 
plea  upon  which  to  proceed  till  this  was  disclos- 
ed to  faim«  It  is  said  that  the  communication 
nay  have  been  made  by  the  clerk  to  the  master^ 
but  still  it  was  General  Kerr's  property. 

With  respect  to  damages,  we  are  entitled  to 
the  expenceB  of  the  action  founded  on  the  dis- 
closure, as  between  party  and  agent,  and  to 
jtolatiunL 

Lord  Chief  Commissioner.-— After  so  la- 
borious a  day,  I  am  sorry  to  detain  you  ;  but  this 
is  a  case  of  great  importance,  and  of  such  a 
character,  that  I  naturally  feel  anxious  about  it. 

Something  has  been  said  by  the  defender  as 
to  the  relevancy  of  the  action ;  but  you  may 
throw  that  out  of  view,  as  we  consider  the  action 
relevant ;  and,  therefore,  if  you  think  the  charg- 
es proved^  you  will  find  damages.  This  is  a 
direction,  in  point  of  law,  to  which  the  party, 
if  dissatisfied,  may  tender  his  Bill  of  Excep- 
tions, in  order  to  have  that  question  discussed 
and  determined. 

You  are  then  to  consider  the  nature  of  this 
tnosaetion,  its  putity»  and  the  extent  to  which 
it  has  gone,  and,  if  you  think  it  proved,  you  are 
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to  find  die  damages.    To  enable  you  to  find        Kxk» 
damages^  yon  must  be  satiaGed,  l8t«  That  the      Dokb  o* 
person  dealt  with  was  a  confidential  law^eiit« 
£d»  That  he  acquired  the  knowledge  of  the 
fact  in  that  character,    8d,  That  it  was  disdos^ 
ed  in  conaequence  of  a  bribe. 

The  confidence  of  a  law-agent  is  as  deeply 
founded  in  the  law  of  this  country  as  it  is  in  the 
law  of  En^and.  The  secret  of  the  agent  ia 
the  secret  of  the  party,  and  even  when  called 
into  a  Court  of  Justice,  the  Court  will  shut  his 
mouth— ^he  secrecy  never  ceases,  and  it  is  up* 
on  i!he  Tiolation  of  this  that  the  present  claim 
rests*  The  present  is  the  first  case  of  the  kind 
in  this  country ;  and  Imay  stateit  to  be  among 
the  first  in  England ;  but  it  is  a  case  of  such  a 
nature,  that,  were  it  proved  on  an  indictment  to 
the  satisfiiction  of  a  Jury,  it  would,  in  Engfamdp 
be  the  ground  for  a  verdict  and  punishment* 
If  a  delict  is  establishedi  and  that  delict  ia  at- 
tended with  damage  to  an  individual,  that  reiv* 
ders  it  the  fi>undation  of  an  acticm,  and,  on  that 
ground,  we  think  it  ought  to  go  to  the  Jury* 

The  evidence  is  of  two  sorts.  Part  ia  docu«^ 
mentary,  and  part  the  testimony  of  witnoBsea. 
There  is  no  dispute  about  the  documefits»  butp 
in  point  of  regularity,  they  ought  to  have  been 
read  by  the  oflBcer  of  Court. 


BOXBUROH* 
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KxAE  It  appears  that  this  person  was  the  confi* 

BoKB  OF  dential  clerk  of  Hotchkis  and  Tytler^  who  were 
the  confidential  agents  of  General  Kerr,  the 
pursuer ;  therefore,  through  them,  he  was  the 
confidential  agent  of  the  pursuer.  The  accu- 
sation against  him  is,  that  he  communicated 
three  passages  to  the  agents  of  the  defender. 
With  respect  to  the  first  and  last,  there  was 
originally  a  presumption  that  he  had  commu* 
nicated  them;  but,  as  there  is  now  positive 
evidence  to  the  contrary,  there  is  no  longer 
ground  for  that  presumption.  The  question, 
therefore,  now,  is  reduced  to  one  passage ;  and 
upon  it  a  question  of  some  difficulty  occurs. 
Whether  the  knowledge  of  it  was  acquired  as 
the  confidential  agent  for  the  pursuer  ?  But,  on 
considering  the  evidence,  I  think  you  will  be 
satisfied  that  it  came  to  his  knowledge  in  that 
character. 

The  next  question  is,  Whether  it  was  got 
from  him  in  that  character  ?  The  manner  in 
which  the  communication  lyas  made  has  beeli 
proved ;  and  it  has  been  conteuded  that  the 
application  was  made  to,  and  not  by^  the  agents 
for  the  defender.  Suppose  a  person  has  a 
secret,  and  that  that  secret  is  disclosed,  and 
money  given  in  return,  by  all  law  that  is  held 
bribery,  whoever  made  the  application. 
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Viewing  the  concealment,  and  ail  the  cir- 
cumstances of  the  case,  you  will  say  whether 
you  consider  a  transaction  pure  which  has  all 
these  characteristics.  If  you  think  any  thii^ 
rests  on  the  other  correspondence,  you  may 
have  it  with  you,  and  you  are  to  say  whether 
it  confines  or  counteracts  this  view  of  the  case. 

Of  the  parol  evidence,  the  witnesses  prove 
the  situation  of  a  Parliament  House  clerk,  and 
agree  in  their  (pinion  as  to  the  nec^sity  of 
secrecy. 

It  is,  then,  dealing  with  a.  person  in  a  confi-* 
dential  situation,  to  disclose  a  secret ;  and  al« 
though,  at  first  view,  there  is  a  great  difference 
between  the  disclosure  of  a  passage  in  a  printed 
book,  and  other  secrets,  yet,  if  it  is  secret  in 
the  cause,  the  transaction  is  for  the  disclosure 
of  information  of  a  secret  nature. 

The  question  then  comes,  Whether  this  was 
discovered  by  a  bribe  ?  and  it  appears  to  me 
that  there  is  no  contradictory  evidence  on  this 
subject. 

The  damages  is  the  question  of  greatest 
difficulty,  and  that  is  entirely  for  you — in- 
deed, the  whole  case  is  for  you,  but  this  pe- 
culiarly so.  The  printed  copy  of  Calderwood 
is  the  only  thing  communicated,  and  the 
whole  charged  has  not  beeta  proved ;  if,  there- 
fore, you  can  trace  the  action  to  any  other 
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Kiftft        source  than  this  communication^  that  may  free 

Duke  of      the  defender ;  but^  if  you  are  satisfied  that  he 

is  a  wrong  doer»  I  cannot  say  that  you  ought 

to  weigh  his  conduct  in  golden  scales^  and  say 

exactly  in  what  he  was  wrongs  and  in  what  not. 

The  expence  is  proved  moderate ;  and  there 
is  A  great  difference  in  the  expence  between 
party  and  party,  and  one  party  and  his  agent. 
In  England  consultations  with  antiquarkoi 
oounseU^  or  a  special  retainer  taking  a  counsel 
off  his  circuit,  are  not  allowed.  There  are 
many  hucurUs  of  litigation  in  which  a  party  in- 
dulges himself,  which  he  is  not  entitled  to  re« 
cover  from  his  opponent. 

You  will  consider  the  expeooe  in  the  House 
of  Lords,  and  also  the  solatium.  I  think  jtm 
cannot  separate  this  case  into  parts,  but  thai 
you  will  take  the  whole,  and  give  what  damages, 
you  think  right. 

Mr  Cockbum  proposed  to  except  to  part  of 
the  charge,  but  his  Lordship  suggested  that  it 
would  be  better  to  move  fw  a  new  trial,  and 
take  his  exertion  to  the  dedsion  givenu 


for  the  pursuer,  dams^esJL  SOOO. 

» 

Clerki  Ftdleriofit  and  Moncreiff,  for  the  Pursuer. 
Jteffrey%  Coekhum,  and  Mackenvde^  for  the  Defender. 
(Agents,  R.  BotdhkU,  w.  s.,  and  Maekemsk  ^  Imusj  w.  f .> 
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MaCNEILL  v.  MaCNEILL.  July  18. 

xHis  was  an  action  of  reduction^  declarator,  a  fiodiog  for  the 

-        .  .  .  defenders,  on  an 

and  count  and  reckoning,  to  set  aside  two  iMaeastotfae 

deeds,  on  the  grounds  of  incapacity,  imbecU  &e.oftfaenMka 

lity,  fraud,  and  gross  deception  and  circumven-  and  d^Si^^ 

tion.  ***"'"'• 


Defence.— -The  granter  understood  and 
managed  his  a&irs  for  many  months  after  the 
dates  of  the  deeds  under  reduction. 

issues. 


1.  Whether,  upon  the  1st  day  of  May 
1816,  when  the  disposition  under  reduction 
was  executed  by  the  late  Dr  Macneill,  in  fa- 
vour of  the  defender,  Mary  Black  Macneill, 
or  upon  the  15th  day  of  April  of  the  said 
year,  when  the  disposition  and  assignation 
^*  under  reduction  was  executed  by  the  said  Dr 
'*  Macneill,  in  favour  of  the  said  defender,  the 
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Macneill      u  said  j)r  Macneill  was  not  of  sound  disposing 
Macneill.     <<  mind,  and  was  not  capable  of  understanding 

"  his  affairs  ? 

**  2.  Whether,  at  the  time  aforesaid,  the  said 
**  Dr  Macneill  was  of  a  weak  facile  disposition, 
**  and  easily  imposed  upon  ? 

*'  S.  Whether,  for  some  time  previous  to  the 
*^  execution  of  the  deeds  under  reduction,  the 
**  said  Dr  Macneill  was  in  the  habit  of  drink- 
**  ing  strong  liquor,  and  was  encouraged  in  that 
<<  habit  by  the  defenders,  or  one  or  other  of 
*^  them,  for  the  purpose  of  acquiring  an  in- 
"  fluence  over  him  ? 

"  4.  Whether,  at  the  time  of  executing  and 
**  signing  the  said  deeds,  or  either  of  them, 
^*  the  said  Dr  Macneill  was  under  the  influ- 
''  ence  of  strong  liquor,  and  from  that  cause 
*^  incapable  of  understanding  what  he  was  then 
«  about  ? 

"  5.  Whether  Dr  Macneill  gave  no  instruc- 
**  tions  for  the  preparation  of  the  said  deeds, 
**  or  either  of  them,  and  was  ignorant  of  their 

meaning  and  contents  ? 

6.  Whether  instructions  for  preparing  the 
*'  said  deeds,  or  either  of  them,  were  given  by 
**  the  said  Mary  Black  Macneill  and  Malcolm 
"  Macgregor,  or  one  or  other  of  the  said  per- 
"  sons  ? 
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«  7.  Whether  the  said  defenders,  by  fraudu*  MACNsiLt 
<*  lently  misrepresenting  the  meaning  of  the  Macneill. 
''  said  deeds,  or  one  or  other  of  them,  did  in- 
<<  dace  the  said  Dr  Maoneill  to  sign  the  same  ? 

<<  8.  Whether,  for  some  time  previous  to  the 
'*  execution  of  the  said  deeds,  the  said  Mary 
**  Black  Macneill  kept  the  said  Dr  Macneill 
^^  secluded  from  the  company  of  his  visiting  ac^ 
**  quaintances  and  friends,  by  denying  them  ac- 
"  cess  to  him  ?" 

Mr  Buchanan,  in  opening  the  case,  read  a 
protest  and  bond  of  interdiction  by  Dr  Mae-* 
neill,  and  a  letter  of  instructions. 

Lord  Chief  Commissioner. — Are  these 
protests  by  Dr  Macneill?  He  surely  cannot 
prove  his  own  incapacity  ?  How  can  this  be 
evidence  ? 

Jeff^By. — ^We  read  it  to  show,  that  he  exe- 
cuted an  inhibition,  and  then  wrote  recalling 
it,  which  he  had  no  power  to  do. 

Lord  Chief  Commissioner. — That  may  be 
excellent  evidence  if  a  witness  is  called  to  speak 
to  the  transaction ;  but  reading  what  he  wrote 
cannot  be  evidence  of  this.     The  document 
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Macnbill     ought  to  be  described,  and  not  read  at  pre- 


Macneill.     sent* 


Calling  on  a  de- 
fender to  pro- 
duce a  letter, 
held  sufficient  to 
entitle  the  pur- 
ftuer  to  use  it, 
without  also  in- 
serting it  in  the 
list  of  writings. 


Moncreiff. — We  do  not  object  to  this,  as  we 
know  how  the  case  will  turn,  and  we  think  he 
is  proving  the  capacity  of  Dr  Macneill. 

During  the  examination  of  a  witness,  Mr 
Jeffrey  wished  a  letter  to  be  shown  to  him. 

It  was  objected,  That  it  had  not  been  pro- 
duced eight  days  before  the  trial;  and  that 
calling  on  a  party  to  produce  a  paper  is  not  the 
same  as  giving  it  in  a  list  of  papers  to  be  used 
in  evidence. 

Lord  Chief  Commissioner. — What  more 
could  they  do  than  call  for  it  ?  How  many  no- 
tices would  you  have  ?  It  is  produced  on  their 
requisition,  which  is  surely  sufficient. 

The  witness,  on  his  cross-examination,  was 
desired  to  read  to  the  Jury  a  settlement  of  ac- 
counts which  was  shown  to  him.  This  was 
objected  to. 

Lord  Chief  Commissioner. — You  are  en- 
titled to  get  out  of  this  witness  what  you  want. 
Mr  Jeflrey  having  examined  him  as  to  an  ac- 
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count)  you  may  also  examine  him  as  to  it ;  and,  Mackeill 
with  the  document  in  your  hand,  you  may  get  Macnkill. 
from  him  the  facts  that  are  material. 

You  are  not  entitled  to  put  in  that  piece  of 
paper,  but  he  has  been  examined  in  chief  upon 
it,  and  a  certain  e£Pect  produced  on  the  Jury. 
In  order  to  undo  this  e£Pect,  you  are  entitled 
to  examine  the  witness,  and  to  read  a  part  or 
the  whole  of  the  contents  of  this  document,  if 
that  is  necessary,  to  explain  the  examination  in 
chief;  but  you  are  not  entitled  to  produce  the 
paper  in  evidence. 

Lord  Gillies. — Every  thing  must  be  done 
to  make  the  deposition  of  the  witness  intelligi- 
ble. How  can  we  know  the  meaning  of  the 
questions  put  as  to  a  paper,  which  the  pursuer 
will  not  allow  us,  or  the  Jury,  to  look  at  ? 


The  clerk  of  the  Black  Bull  Inn  was  called   inoMnpeccnt  to 

show  •  day-book 

as  a  witness,  and  the  day-book  of  the  inn  shown   to  •  witoen,  an- 

..  lets  the  entries 

to  nim.  in  it  were  made 


Cockbum.— This  is  not  competent,  as  he  did 
not  keep  the  book. 

Jeffrey. — This  is  admitted  to  be  a  regularly 
kept  day-book,  and  does  not  require  proof. 

Lord   Chief  Commissioner.-^To  admit 


by  him. 
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V. 

Macneill. 


the  book  as  evidence  is  one  thing,  and  as  a 
means  of  refreshing  the  memory  of  the  witness 
is  another*  The  admission  as  to  this  book»  I 
conceive  to  be  merely,  that  it  is  the  document 
it  bears  to  be,  but  subject  to  all  ofagections  as  to 
its  admissibility.  As  this  witness  did  not  write 
the  entries  in  the  book,  it  cannot  be  shown  to 
him  for  the  purpose  of  refreshing  his  memory* 


▲  !•▼  agent  ez- 
axDiDedastocer- 
Uin  facts,  there 
1>eing  tipenuria 
testium. 


Richardson  v. 
Newton,  Nov. 
m,  1815. 
Sir  T.  Carmi- 
chael  v.Taitand 
Fraser,  De&  7> 
18^. 


After  the  case  was  opened  for  the  defender^ 
and  some  letters  produced,  the  first  witness 
called  was  James  Smith. 

Jeffrey. -^H^  is  agent  in  the  cause.  I  admit 
that  he  signed  as  an  instrumentary  witness,  af- 
ter seeing  th^  Do(Aor  subscribe,  or  hearing 
him  acknowledge  his  subscription.  In  Richard- 
son's case  the  objection  of  agency  was  sustain- 
ed ;  and,  in  Gibson's  case,  the  objection  was 
held  good,  unless  he  could  prove  that  he  had 
not  acted. 


Lord  Chief  Commissioner. — They  ought 
to  state  to  what  they  mean  to  call  the  witness. 
If  the  examination  is  to  be  as  extensive  as  they 
point  at,  we  cannot  allow  it,  but  if  they  limit 
their  inquiry,  it  may  be  competent. 


Lord  Gillies. — They  may  examine  him  as 
to  any  matter  to  which  he  is  a  necessary  wit- 
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ness ;  but  there  are  hundreds  of  persons  who     Macnmll 
can  ^peak  to  the  state  of  Dr  Macneill's  mind.       Mackeilu 

Moncre^. — This  is  a  question  of  great  im* 
portanc^  and  I  mean  to  ask  him  as  to  the  si- 
tuation in  which  the  Doctor  was  at  the  time 
the  deeds  were  executed.     In   M*Latchie's   M'Utchicw. 

Brand,  Not. 

case,  in  Scott's,  in  M^AIpme's,  the  questions   27, 1771,  m. 

,  .         ^  ,  o     .  •    .      1^776;  Scot  tfe 

were  as  to  the  capacity  of  the  granter.    omith  is  caTerhiii,  Dec 

the  only  person  who  can  prove  the  instructions  ;  16779 ;  m*  ai. 

-^he  was  present  at  the  execution  of  both  deeds ,  Pne,^i)ec.  2,' 

and  they  have  called  as  a  defender  the  other  fe*  ^'  ^^ 
pelaon  who  was  present. 

Lord  Gix«li£s.<-— This  may  be  ui  important 
general  que6tion»  but  I  do  not  understand  its 
application  to  this  case.  Is  it  meant  to  call  this 
person  merely  fidr  the  purpose  of  asking  whe- 
ther he  wrote  a  deed  for  a  person  that  he  be- 
lieved to  be  incapable  of  executing  it  ?  Or 
does  Mr  Moncreiff  mean  to  maintain,  that  he 
is  entitled  to  examine  him  as  to  the  whole  cause  ? 
There  is  no  doubt  that  agency  is  a  good  objec- 
tion ;  but  to  this  general  rule  there  are  excep- 
tions, and  one  of  these  is  the  case  which  oc- 
curred in  the  decisions  referred  ta  An  agent 
is  a  witness,  but  it  is  merely  to  those  facts 
which  he  only  knows.     I  agree  in  the  general 
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Mackbill  doctrine,  that  an  agent  should  give  up  acting 
Macksilu  when  he  knows  that  he  is  a  necessary  witness ; 
but  I  cannot  in  this  case  deprive  the  defender 
of  the  benefit  of  proving  facts  which  the  agent 
only  knows,  or  wliich  can  well  be  known  to 
him  alone. 

The  witness  was  then  called  and  examined. 

Btichanan  opened  the  case,  and  stated  the 
manner  in  which  Dr  Macneill  gained  his  for- 
tune, and  detailed  the  facts  from  which  he  held 
the  Doctor  not  to  be  of  a  sound  and  disposing 
mind,  and  that  he  had  been  imposed  upon. 

Moncreiff. — This  is  a  short  case,  and  much 
of  what  is  called  evidence  bears  the  opposite 
construction  to  that  put  on  it  by  the  pursuer. 
It  was  said  there  were  no  instructions  for  the 
deed,  but  Mr  Smith,  a  most  respectable  man 
of  business,  proved  that  instructions  were 
brought  to  him,  that  he  saw  Dr  Macneill,  and 
discussed  some  of  the  points  with  him,  and  that 
a  scroll  of  the  deed  was  sent  to  the  Doctor  be- 
fore it  was  extended. 

The  first  issue  is  the  material  one.  The  se* 
cond  is  not  sufficient  by  itself,  and  none  of  the 
others  are  proved.  The  persons  they  brought 
to  prove  his**want  of  capacity  transacted  with 
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him  as  if  they  considered  him  capable.  He  Macnbiil 
was  clearly  not  liable  to  be  cognosced  when  Macnkilu 
alive,  and  the  question  now  is  exactly  the  same. 
Much  less  capacity  is  required  for  a  mortis 
causa  settlement  than  for  one  inter  vivos.  The 
deed  was  rational. 

Jeffrey. — This  is  a  case  peculiarly  for  you, 
the  Jury.  In  some  views,  it  is  complicated  and 
difficult,  and  the  evidence  contradictory ;  but 
all  the  evidence  shows,  that  it  was  proper  to 
bring  the  action. 

We  may  assume,  that,  in  1816,  if  he  was  not 
in  dotage,  he  was  at  least  on  the  verge  of  it,  and 
the  two  deeds,  following  each  other  so  rapidly, 
ought  to  have  excited  Mr  Smith's  suspicion. 

However  respectable  the  evidence  on  the 
other  side,  the  witnesses  had  little  opportunity 
of  observation,  and  a  great  deal  of  it  does  not 
touch  the  case. 

Lord  Chief  Commissioner. — In  this  case, 
the  issues  must  go  back  to  the  Court  of  Session, 
and,  therefore,  unless  you  find  them  all  for  the 
defender,  it  will  be  necessary  to  mark  distinct- 
ly what  you  find  for  each  party.  There  is 
very  little  law  in  the  case,  and  a  finding  for  the 
pursuer  or  defender  on  each  will  be  sufficient. 

There  is  a  great  distinction  between  the  fa- 
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Mackiill      eility  which  would  defeat  a  bargain,  and  that 
Macneilu     which  would  defeat  a  settlement ;  a  bargain  re* 

quires  much  more  capacity  than  a  settlement ; 
indeed,  less  capacity  is  required  for  a  settleoMit 
than  for  any  other  transaction* 

There  are  here  eight  issues,  but  the  fire  last 
I  consider  as  out  of  the  case,  as  it  does  not  ap- 
pear to  me  that  any  of  them  are  proved*  As 
to  the  fourth,  the  evidence  of  all  the  witnesses 
is  distinct  and  clear  that  he  was  not  intoxicated. 
Smith  wss  there,  but  we  cannot  take  his  evi* 
dence  on  the  subject*  The  presumption  is, 
however,  that  the  person,  to  whom  he  read 
the  deeds,  and  with  whom  he  discussed  them» 
was  m  a  state  fit  to  hear  and  converse  labont 
them*  ^  There  is  no  evidence  of  seclusion ;  and 
there  is  evidence,  of  first  verbal,  and  then  walk* 
ten  instructions,  and  it  is  not  necessary  that 
the  instructions  should  be  holograph — the  best 
proof  of  instructions  is  the  reading  and  discuss- 
ing the  deed,  and  we  must  hold,  that  there 
were  instructions  unless  the  contrary  is  proved* 
— The  instructions  for  the  first  deed  are  sworn 
to  by  Smith  ;  and  there  were  written  instruc* 
tions  for  the  second.  There  is  not  the  least 
attempt  to  prove  fraud,  and,  on  these  points, 
you  are  in  perfect  safety  to  find  for  the  defen- 
ders* 


1822. 


THE  JURY  COURT.  •  155 


There  is  bohic  evidence  as  to  drunkeaness^  Machbill 
but  die  issues  must  be  taken  altogether.  The  Macnbilu 
pursuer  is  bound  to  make  out  his  case,  and  you 
must  find  for  the  defender^  unless  you  are  satis^ 
fied  that  he  was  encouraged  in  the  habit  for  the 
purpoee  of  acquiring  an  influence  over  him. 

Tbm  two  first  are  the  material  i88ues.-^If 
you  diink  he  was  not  of  a  sound  and  disposing 
mind^  or  that  he  was  weak  and  fiicile,  you 
Will  find  so  in  terms  ;  but  if  you  are  of  the  con*- 
trary  opinion,  you  may  find  for  the  defenders. 

In  this  case  there  is  contrary  swearing,  and, 
in  fiucdi  a  situation,  it  is  the  duty  of  the  Court 
and  Jury  to  reconcile  such  testimony  if  possi- 
bIe«*^There  were  thirty  witnesses  for  the  pur- 
suer, some  of  whom  knew  little  of  him. 

Thoae  who  speak  to  the  state  of  his  mind  all 
transact  business  with  him,  and  sudi  business 
as  requires  more  mind  than  choosing  his  heir. 

Smith's  evidence  can  be  taken  only  as  to  the 
&bt  of  deeds  having  been  executed ;  but  he 
states,  that  in  the  first  the  plate  was  included, 
and  that  Dr  Macneill  made  it  be  taken  out, 
which  shows  that  he  was  attentive  to  the  sub- 
ject. 

The  evidence  of  Dr  Robertson  is  most  ma- 
terial,— he  proves  that,  within  a  month  of  the 
date  of  the  deeds,  Dr  Macneill  attended,  and 
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Macneill  gave  away  in  marriage  this  young  woman  as  his 
Macneill.  daughter; — ^the  relationship  is  thus  acknow- 
ledged on  a  solemn  occasion,  and  it  is  a  rela- 
tionship which,  though  not  lawfiil,  binds  the 
heart.  You  are  to  say  whether  there  is  any 
thing  in  the  pursuer's  case  which  shakes  this* 
His  being  in  the  country  on  business,  affects 
the  whole  case  ;  and  he  transacts  in  a  manner 
diiFerent  from  a  facile  person.  Facility  and  in- 
capacity are  very  di£Perent,  and  are  attended 
with  very  different  consequences. 

His  hand  may  have  been  led  in  signing  the 
first,  but  from  what  took  place  at  signing  the 
second,  we  will  presume  that  the  first  was  done 
in  the  same  way ;  and  as  to  the  second,  there  is 
decisive  evidence.  The  pursuer  made  Mac- 
gregor  a  defender,  who  could  have  spoken  to 
this,  and  I  am  not  certain  that  he  was  a  neces* 
sary  party. 

Verdict.— The  Jury  found  "  For  the  de- 
**  fenders  on  all  the  issues  excepting  the  second, 
"  which  they  find  for  the  pursuers.'* 

Jtffr^y,  Skene,  and  Buchanan,  for  the  Pursuer. 
Mancreiff,  Cockbum,  and  Rutherford,  for  the  DefenderF. 
(Agents,  Jamet  Bridgea^  w.  ■.,  and  James  Smihy  w.  s.) 


18»  THE  JURY  COURT.  157 


PBESSMT, 
THE  THREE  LORDS  COMMI88IOMER8. 


Leslie  r.  Blackwood.  jti^'3. 


1  HIS  was  an  action  by  the  Professor  of  Na-  ^^^^^"  ^^^  * 
tural  Philosophy  in  the  University  of  Edin- 
burgh, against  the  publisher  of  a  work,  enti- 
tled, '*  Blackwood's  Edinburgh  Magazine/'  to 
recover  damages  for  libels  on  the  pursuer,  pub- 
lished in  that  work. 

Defence. — The  summons  is  irrelevant,  as 
it  does  not  quote  the  passages,  but  merely  re- 
fers to  the  pages  of  the  Magazine. 

There  is  no  attack  on  the  pursuer  as  a  man 
or  a  professor,  but  merely  as  an  author. 

ISSUES. 

The  issues  contained  an  admission,  that  the 
pursuer  is  Professor  in  the  University  of  Edin- 
burgh, and  the  defender,  proprietor  and  pub- 
lisher of  the  Magazine ;  and  also  that  certain 
numbers  of  it  contained  certain  passages  which 
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Leblie  On  the  lOth  December  1821,  in  presence 

Bbackwooo.    of  the  three  Lords  Commissioners, 


1821. 
Dec.  la 


Before  the  Jury 
Court  will  remit 
a  case  to  the 
Court  of  Session 
on  a  point  of  re* 
levancy,  the  par- 
ty  must  show 
that  it  is  expedi- 
ent that  the 
point  should  be 
decided  before 
thetiiaL 


Jardine  v. 
Creech,  June  22, 
1776,  M.  3438, 
and  App.  Del* 

Wright  V.  Cle- 
ments, 3  Bam. 
and  Aid.  603. 
Selwyn,  N.  P. 
(5th  Edit.)  981 
and  936.  Wood 
V.  Brown,  1  Mar- 
ihaU,  Rep.  522, 
626.    Cojk  V. 
Cos,  3  Maul  and 
Sel.  110.    Seno- 
bio  V,  Astgil, 
G  T.  II.  162. 


Hopct  for  the  defender,  moved,  on  the  1 2th 
section  of  the  59th  Geo.  IIL  ch.  35,  to  have 
the  case  retransmitted  to  the  Court  of  Session, 
and  said,  There  is  matter  of  law,  which  should 
be  decided  previous  to  the  trial.  The  summons 
is  objectionable  in  point  of  form,  as  the  passages 
complained  of  are  not  set  out  in  it.  The  re- 
vised condescendence  is  also  irrelevant,  as  it  has 
dropped  the  averment,  that  the  publications 
were  intended  merely  to  vilify  the  pursuer. 

Whether  matter  is  libellous  is  a  question  of 
law,  which  ought  to  be  determined  by  the 
Court,  before  sdndjfg  the  case  to  a  Jury  ; — af* 
ter  this  is  decided,  the  falsehood  and  malice 
go  to  the  Jury.  Criticism  on  the  works  of  an 
author  is  not  actionable.     Jardine  v,  Creech. 

In  England,  a  defender  may  enter  his  de« 
murrer,  and,  if  the  Court  are  of  opinion  that 
the  matter  is  not  libellous,  it  never  is  sent  to  a 
Jury  ;  even  if  a  case  does  go  to  trial,  the  Court 
may  order  a  non-suit,  leaving  the  party  to  move 
for  a  new  trial  on  the  question  of  law. 

In  M'Dougall  v.  Claridge,  1  Camp.  267, 
and  many  other  cases,  the  Court  ordered  a  non- 
suit ;  and  in  Scarlett's  case,  (l6th  Jan.  1822,) 
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Baron  Wood  would  not  allow  it  to  go  to  the       Lebltk 

Jury,  Blackwood. 

Lord  Chief  Commissioner. — ^The  plaintiff 
can  refuse  to  be  nonsuited,  and  the  Judge  can* 
not  compel  it.  The  only  way  to  enforce  the 
Judge's  opinion,  if  the  plaintiff  appears,  is  to 
grant  a  new  trial,  if  the  verdict  is  against  the 
opinion  of  the  Judge. 

r  Hope. — This  produces  the  same  efi^t.  The 
question  here  is.  Whether  this  is  legitimate  cri-* 
ticism,  or  intended  to  vilify  the  pursuer  per- 
sonally ? 

Jeffrey. — ^We  do  not  dispute  most  of  the 
pK)pontions  for  which  authority  has  been  quot^ 
ed  ;  but  so  far  as  we  understand  the  argument^ 
it  is  an  ailment  against  the  policy  and  provi- 
sions  of  the  Jury  Act,  (59th  Geo.  IIL  c.  S5,) 
the  Sd  and  12th  sections  of  which  provide  for 
this  case.  Is  it  the  policy  of  the  statute,  that 
if  the  defender  says  there  is  a  question  of  rele- 
vancy, he  is  entitled  to  carry  that  question  to 
the  House  of  Ijorda  ?  The  policy  of  the  sta- 
tute is  directly  the  reverse.  In  all  cases  of  tort 
or  wrong,  a  question  of  relevancy  may  be  stat- 
ed; but  it  does  not  follow  that  it  roust  pre- 
viously be  decided.     If  there  is  a  flagrant  want 
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Leslie        of  relevancY,  that  entitles  the  Court  to  dismiss 
Blackwood,    the  action :  But  the  true  rule  is,  that  any  ease 

of  debateable  relevancy  ought  to  be  sent  to  the 
Jury.  Can  it  be  maintained,  that  what  is  said 
of  perverting  the  principles  of  the  students  is 
fair  criticism  ? 

Lord  Chief  Commissioner.— Mr  Jeffrey 
has  rested  his  case  on  passages  in  the  conde- 
scendence, and  the  construction  he  puts  on  the 
act  of  Parliament ;  and  states,  that  there  is  no 
point  of  law  or  relevancy  to  be  previously  de- 
termined. On  the  other  side,  we  have  had  a 
very  able  argument  by  Mr  Hope,  to  show  that 
libel,  or  no  libel,  is  a  question  of  law  for  the 
Court,  and  that  criticism  is  not  a  libel  But  as 
little  or  nothing  has  been  said  on  the  circum- 
stances of  this  case,  it  is  important  that  it 
should  be  shown,  that  this  case  contains  ques- 
tions of  law,  which  ought  to  be  previously  de« 
cided. 

fV^  Erskine^  for  the  defender.— There  is 
here  a  very  important  question  of  law.  The 
summons  does  not  contain  the  matter  said  to 
be  libellous ;  and  that  is  a  summons  which  a 
Scotch  Court  ought  not  to  sustain.  We  con- 
ceive that  we  are  entitled  to  a  judgment  in  the 
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first  instance,  whether  criticism,  however  severe,       Leslie 
15  a  ground  for  claiming  damages.    All  the  facts    Blackwood. 
in  this  case  are  admitted  by  us,  but  we  add,  that      ^*^^<^ 
the  remarks  apply  to  this  pursuer  as  an  author, 
and  not  as  a  man  or  a  professor. 

The  case  stood  over  to  the  following  Terra, 
when  his  Lordship  again  asked  the  counsel  for 
the  defender.  Whether  they  wished  to  add  any 
argument  on  the  circumstances  of  the  case  ? 
After  being  allowed  time  for  consideration* 

Hope  stated,  That,  on  the  subject  pointed  out  Ju.  i6, 1823. 
by  the  Court,  he  did  not  mean  to  say  any  thing ; 
but  begged  to  be  allowed  to  refer  to  what  he 
had  formerly  urged.  That  if,  in  such  cases, 
the  Jury  Court  do  not  remit  back  to  the  Court 
of  Session  to  have  the  law  previously  decided, 
a  defender  in  Scotland  is  deprived  of  an  import- 
ant benefit,  which,  in  such  an  action,  is  enjoy- 
ed by  a  defendant  in  England. 

In  addition  to  the  authorities  which  he  for- 
merly quoted,  he  referred  now  to  a  case  of  a 
demurrer  by  the  plaintiflPin  an  action  on  a  libel, 
decided  in  Trinity  Term,  2d  Geo.  IV.  Lewis 
V.  Walter,  reported  in  a  work  entitled  the  Law 
Reporter. 
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iMLit  Lord  Chief   Commissioner. — This  is  a 

Blaciwood,    branch  of  the  jurisdiction  of  the  Jury  Court, 

which  has  been  frequently  acted  upon,  and  in 
which  the  Court  has  both  remitted,  and  refused 
to  remit,  processes  to  the  Court  of  Session. 
Still,  from  the  nature  of  this  case,  from  the  im- 
portance which  is  attached  to  the  question,  in 
every  view  of  it,  and  because  English  cases  have 
been  chiefly  relied  upon  by  the  counsel  for  the 
defender,  I  shall  go  Ailly  into  the  subject. 

From  the  manner  of  using  thjs  word  preoi^^ 
ouLshf^  in  the  12th  section  of  the  5gth  Geo.  IIL, 
C.S5,  it  is  to  be  inferred,  that  there  are  questions 
of  law  which  should  be  decided  before  the  trial, 
and  questions  of  law,  which,  though  foreseen, 
are  better  left  to  be  brought  forward  at  or  after 
the  trial.     It  never,  therefore,  can  be  the  con- 
struction of  the  clause,  that  it  is  the  duty  of  the 
Court  to  remit  back  to  the  Court  of  Session, 
merely  because  there  is  a  question  of  law  in 
the  case.     We  must  be  satisfied,  that  it  is  a 
question  of  law  which  should  be  previously  de« 
cided,  otherwise  it  is  our  duty  not  to  remit. 

We  are  all  agreed,  that,  by  the  law  of  Scot- 
land, (as  in  England,)  the  question  of  libel,  or  no 
libel,  in  a  civil  action,  is  a  question  of  law  for 
the  Court.  There  is  little  in  the  Scotch  deci- 
sions or  text-books  on  the  subject.     English 
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authorities  have,  therefore,  been  largely  refer-       i-«blib 
red  to ;  for  which  there  might  have  been  addu-   Blackwoop. 
ced  the  very  high  authority  of  Lord  Stair.  suiTTinrtT' 

Being  of  opinion  that  libel,  or  no  libel,  is  a  »•  i-  *•  »>  §3- 
question  of  law,  it  is  not  necessary  to  remit,  to 
be  informed  of  the  law ;  and  this  opinion  being 
consonant  to  what  the  defender  contends  for, 
he  can  have  no  interest  that  we  should  remit, 
as  we  shall  tell  the  Jury  at  the  trial,  that  they 
are  to  take  the  law  in  that  respect  from  the 
Court. 

The  next  question  made  for  the  defender 
is,  that  criticism  is  not  a  libel,  but  is,  what  has 
been  termed,  a  privileged  publication.  I  mean, 
in  my  observations  on  this  question,  to  employ 
the  term  criticism  in  its  most  extensive  sense. 
I  wiU  explain  my  meaning,  by  referring  to  the 
English  cases. 

The  case  of  Tabart  v.  Tipper  will  be  found   »  c«ijpbeir» 

•  1      •  iv.  p.  Rep. 

material,  although  the  action  was  not  founded   p.  3^- 
on  a  question  of  slander. 

Lord  EUenborough  says  in  that  case, — *'  Li- 
<«berty  of  criticism  must  be  allowed,  or  we 
'^  should  neither  have  purity  of  taste  or  of  mo> 
rals.  Fair  discussion  is  essentially  necessary 
to  the  truth  of  history,  and  the  advancement 
'*  of  science.  That  publication,  therefore,  I 
**  shall  never  consider  as  a  libel,  which  has  for 
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P.  Rep.  p.  ?.60. 


LEiLiE        «  its  object,  not  to  injure  the  reputation  of  any 
Blackwood.    '*  individual,  but  to  correct  misrepresentation 

"  of  fact, — to  refute  sophistical  reasoning, — to 
"  expose  a  vicious  taste  in  literature, — or  to 
"  censure  what  is  hostile  to  morality." 

The  case  of  Sir  John  Carre  v.  Hood,  report- 
ed in  the  same  work,  but  not  noticed  at  the  bar, 
is  very  important  in  the  consideration  of  this 
case  in  many  views.  It  was  a  case  of  libel. 
There  was  no  demurrer  to  the  declaration,  on 
the  gi'ound  that  criticism  was  no  libel.  The 
defendant  went  to  trial  on  a  general  issue. 

After  the  trial  had  proceeded  some  time. 
Lord  Ellenborough  interposed,  intimating, — 
^*  That  if  the  book  published  by  the  defendant 
"  only  ridiculed  the  plaintiff  as  an  author,  the 
**  action  could  not  be  maintained.''  That  the 
only  protection  was  against  attacks  on  his 
"  moral  character,"  or  his  "  character  uncon- 
<*  nected  with  his  authorship."  It  appears, 
however,  that  Mr  Garrow,  counsel  for  the 
plaintiff,  did  not  choose  to  be  nonsuited,  and 
the  case  went  to  the  Jury  generally,  on  the 
great  unfairness  of  the  criticism,  and  on  the 
caricature  print  prefixed  being  personal.  Lord 
Ellenborough,  in  summing  up,  said  to  the 
Juiy,^ — *•  If  the  writer  of  the  publication 
*^  complained  of   has    not    travelled    out  of 
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**  the  work  he  criticised  for  the  purpose  of       Lbbub 

<*  slander,  the  action  will  not  lie ;  but  if  they    Blackwood. 

**  could  discover  in  it  any  thing  personally  slan- 

**  derous  against  the  plaintiff,  unconnected  with 

**  the  works  he  had  given  to  the  public,  in  that 

«<  case  he  has  a  good  cause  of  action,  and  they 

'<  would  award  him  damages  accordingly." 

The  law,  I  conceive,  to  be  clearly  and  cor- 
rectly laid  down  in  all  those  passages,  and  to 
this  law  we  all  adhere.  The  concluding  part, 
as  much  as  all  the  rest,  is  a  direction  in  matter 
of  law  to  the  Jiiry,  and  is  the  subject  of  a  Bill 
of  Exceptions ;  and  when  the  case  now  under 
consideration  is  before  the  Jury,  it  will  be  com* 
potent  to  whichever  party  is  aggrieved  by  such 
a  direction,  to  bring  the  direction  under  re- 
view, and  carry  it  to  the  last  resort  by  a  Bill  of 
Exceptions.  If  we  had  any  doubt  about  the 
law  which  we  should  administer  in  directing 
the  Jury  at  the  trial,  that  might  be  a  ground 
for  remitting  to  the  Court  of  Session  $  but  I 
may  say  for  the  other  learned  Judges,  as  well 
as  for  myself,  that  we  have  no  doubt  on  this 
being  law. 

It  is  true,  there  is  not  much  to  be  found  in 
the  law  of  Scotland  on  this  subject.  There  was 
only  one  Scotch  case  cited  at  the  bar,  that  of 
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Jardine  v.  Creech,  and,  after  diligent  search^  I 
have  not  been  able  to  find  any  other. 

This  case  is  referred  to  in  the  last  edition  of 
Erskine's  Institutes,  without  any  obsenration 
adverse  to  the  doctrine.  Finding  this  to  be  l^e 
state  of  the  law  of  Scotland,  and  that  the  cases 
in  the  law  of  England  coincide  with  and  illus- 
trate the  doctrine,  we  caasvier  it  to  be  clear, 
that  if  the  publication  in  question  turns  out  to 
be  pure  criticism,  we  shall  direct  the  Jury  to 
find  in  favour  of  the  defender,  to  which  direc- 
tion the  party  aggrieved  may  tender  a  Bill  of 
Exceptions.  If  not,  and  we  direct  for  the  pur- 
suer, the  defender  will  equally  have  that  meana 
of  redress. 

In  England  there  are  various  means  of  bring- 
ing  matter  of  law  before  die  Court.  Demur- 
rer, about  which  much  has  been  said  at  the  bar, 
is  one.  It  is  a  proceeding,  by  which  the  law 
of  a  case  is  brought  on  for  judgment  before 
trial,  and  it  is  always  competent  for  a  party  to 
demur ;  but  the  effect  of  a  demurrer  at  com* 
mon  law  is,  to  admit  all  the  &cts  set  forth  in 
the  declaration,  so  that  they  cannot  afterwards 
be  controverted.  So  that,  if  a  defendant  demur, 
and  the  law  is  decided  against  him,  the  facts 
being  admitted,  the  proceeding  before  the  Jury 
is  a  mere  inquiry  as  to  the  an^ount  of  damages^ 
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The  eflfect  of  this  is  well  stated  by  Lord  Coke»       Lksub 
as  long  ago  as  the  reign  of  Queen  Elizabeth,    Blackwood. 
in  Lord  Cromwell's  case.* 

A  full  investigation  of  cases,  and  a  commu- 
Dication  with  some  of  the  English  Judgesii  much 
experi^iced  in  questions  of  this  sort,  (Mr  Ba* 
ron  Wood  and  Mr  Justice  Richardson,  whose 
opinion  his  Lordship  read,)  confirmed  the  opi« 
nion  which  I  had  formed,  that  the  English 
law  books  and  practice  would  afford  no  in- 
stances of  demurrer  to  the  declaration  in  ac* 
tions  of  sdander.  I  conclude,  therefore,  that 
the  defendant  demurring  to  the  declaration 
must  have  been  confounded  with  demurrer  by 
the  plfflntiff  to  matter  of  justification  pleaded  by 
the  defendant.  Such  is  the  case  of  Robertson  ]  pace's  Enfae- 
V.  Jermatne,  in  die  Court  of  Exchequer  in   v>««|^««i 


*  "  In  this  case,  reader,  you  may  observe  an  excdlent  pdnt 
*'  of  cunning  in  actions  of  slander:  1.  Observe  the  cause  and 
"  occasions  of  speaking  them,  and  how  it  may  be  pleaded  in 
^  the  defendant's  excuse.  2.  When  the  matter  of  fact  wffl 
dearly  serve  your  dient,  although  your  opinion  is,  that  the 
plaintiff  has  no  cause  of  action,  yet  take  heed  you  do  not 
hazard  the  matter  on  demurrer,  in  which,  on  the  pleading, 
*'  more  will  arise  perhaps  than  you  thought  of.  But,  first, 
"  take  advantage  of  matter  of  &ct,  and  leave  soatters  of  lav, 
"  which  always  arise  on  the  matter  of  fact,  ad  uliimumf  and 
*'  never  at  first  demur  in  law,  for,  after  the  trial  of  the  matter 
"  of  fact,  the  law  will  be  saved  to  you.'' 
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Leslib        England,  and  the  case  of  Lewis  v.  Walter,  cit- 
Bi.ackVooj>.    ed  by  Mr  Hope  to-day. 

""^  The  next  subject  for  consideration  is.  Whe- 

ther the  work,  charged,  in  this  case,  to  be  a  li* 
bel,  appears,  on  the  face  of  the  summons  and 
defences,  the  condescendence  and  answers,  as 
they  now  stand  before  this  Court,  to  be  a  case 
in  which  there  is  matter  of  law,  which  we  should 
send  back  to  the  Court  of  Session,  to  be  previ** 
ously  determined  ? 

This  and  the  question  as  to  the  summons  are 
the  important  and  the  real  questions  for  our 
consideration  and  determination.  As  we  are 
all  desirous  that  no  prejudice  or  advantage 
should  arise  to  the  parties  at  the  trial  from 
any  thing  said  by  us  in  this  stage  of  the  pro- 
ceeding,  I  do  not  now  mean  to  enter  into  the 
publications  charged  in  this  action  as  libellous, 
more  particularly  than  is  necessary  for  the  de- 
cision of  the  Court  on  this  application. 

Some  of  the  passages  may  prove  to  be  mere 
criticism,  or  they  may  be  proved  to  be  personal 
attacks.  But  in  one  part  of  the  publication  it  is 
said,  that  the  students  who  come  to  the  Uni- 
versity of  Edinburgh  have  their  reverence  for 
religion  sneered  away  by  the  teachers,  and 
the  pursuer  avers  this  to  apply  to  him.  The 
answer  to  this  aveiment  is  in  these  words: 
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There  is  no  attack  whatever  in  the  passage        Leslie 

quoted  from  the  Magazine  on  the  pursuer  as    Blackwood. 

a  man  or  a  professor."  There  being  such 
averment  and  such  denial,  how  can  it  be  said, 
that  there  is  no  fact  to  try,  and  how  can  we  al- 
low one  part  of  this  publication  to  go  to  the 
Jury,  and  keep  back  the  other  parts  ?  Justice 
cannot  be  administered,  in  a  case  such  as  this, 
unless  it  all  goes  to  trial  together. 

I  am  of  opinion,  then,  on  the  three  points 
which  I  have  gone  through,  that  the  case  ought 
not  to  be  sent  back;  because,  first,  on  the 
points  of  general  law,  we  do  not  require  to  have 
the  previous  opinion  of  the  Court  of  Session, 
and  we  agree  with  the  defendant,  who  asks  for 
the  remit.  Sdly,  There  is  controverted  matter 
of  fact  to  be  tried  ;  and  the  questions  of  law 
which  may  arise  in  the  course  of  the  trial,  or 
which  exist,  and  are  deferred  for  discussion  at 
and  after  the  trial,  will  be  dealt  with  as  I  have 
already  stated. 

The  last  question  for  consideration  respects 
the  foim  and  sufficiency  of  the  summons.  If 
it  is  not  sufficient,  or  if  there  is  a  reasonable 
judicial  doubt  of  its  sufficiency,  the  process 
should  be  remitted  back,  to  have  that  question 
decided  by  the  Court  of  Session.     Because, 
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Lx«LxB       iBending  a  case  to  trial  with  a  defective  sum- 
BLAcxweoii.    mans,  is  saidii^  it  to  an  abortive  triaL 

The  summons  refers  distinctly  to  the  pages 
of  the  work  chaiged  to  be  libelloos,  and  the 
act  of  sederunt,  11th  March  1800,  seems  to 
render  the  relevancy  of  this  summons,  in  point 
of  form,  very  clear.  The  act  proceeds  upon  an 
idknowledgment,  that  summonses  are  not  suffi. 
ciently  specific  to  be  the  foundation  of  a  proof, 
and  therefore  requires,  that  in  all  cases  in 
which  proof  is  asked,  there  shall  be  articu* 
hte  condescendences  and  answers,  free  from 
axgument,  given  in  before  a  proof  is  ordered. 
This  shows  that  the  summons  is  a  proceeding 
in  which  complete  fulness  of  statement  of  the 
matter  of  fact  is  not  required,  in  order  to  ren- 
der it  sufficient. 

Upon  the  whole,  I  am  clearly  of  opinion, 
after  the  most  delUierate  and  repeated  attention 
to  all  the  points  which  arise  in  this  case;  that 
the  application  to  remit  the  process  back  to  the 
Court  of  Session  should  be  dismissed. 

Lord  Pxtmilly, — The  Lord  Chief  Com- 
missioner has  so  fully  and  satisfactorily  stated 
the  grounds  upon  which  we  decide,  that  I  shall 
only  say,  1  completely  concur  in  the  judgment, 
and  the  grounds  upon  which  it  is  made  to  rest. 
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This  is  an  application  on  the  1^  seetion  of 
the  act,  and»  I  think  it  plain,  there  are  hefe 
two  questions : 

]st»  Whether  there  is  a  question  of  law  or 
relevancy  ?  9d,  Whether,  if  there  is  such  a 
question,  it  ought  to  be  decided  previous  to 
the  trial  ? 

It  is  not  enough  that  we  make  up  our  minds, 
that  there  is  a  question  of  kw ;  we  must  also 
make  up  our  minds  conscientiously^  whether 
it  ought  to  be  decided  before  the  trial  ? 

The  point  here  stated  to  us  is,  that  libel  is  a 
question  of  kw,  and  that  severe  criticism  is  not 
label* 

We  are  not  familiar  with  questions  of  thk 
sort ;  but  I  have  no  doubt  on  the  subject,  from 
the  authorities  quoted. 

I  can  conceive  a  case  where  the  publicaticm 
is  merely  severe  criticism,— -and  where  the  ob« 
servations  arise  merely  out  of  the  works  of  the 
author  ;-^and  when  that  case  occurs,  we  will 
consider  it,  and  will  probably  remit  it,  if  such 
a  case  is  made  out.  But  we  must  look  at  the 
summons  and  defences ;  and  if  we  are  not  sa* 
tisfied  that  such  a  case  is  made  out,  we  are  not 
only  not  bound  ta  remit,  but  we  are  not  enti- 
tkd  to  remit  it. 

In  this  case,  I  shall  not  say  whether  the 
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LssLfK       whole  is  libellous  or  not ;  but  here  is  one  pas- 
Blackwood.    *^  ^^^  ^^  admitted  to  be  so ;  and  the  defence 

stated  is,  that  that  passage  does  not  apply  to 
the  pursuer*  If  one  part  of  this  requires  a 
proof,  I  do  not  think  we  can  separate  the  case, 
and  that  a  proof  of  the  whole  case  must  be  aK 
lowed. 

Lord  Gillies.— I  am  of  the  same  opinion, 
and  concur  in  what  Lord  Fitmilly  has  said  as 
to  the  grounds  of  the  judgment,  and  have  really 
nothing  of  consequence  to  add  to  what  the 
Lord  Chief  Commissioner  has  said. 

The  question  here  is  not.  Whether  there  is 
a  question  of  law  or  relevancy  ?  but.  Whether  it 
is  expedient  that. the  question  should  be  pre- 
viously decided ;  or  be  left  open  to  the  reme- 
dies competent  at  or  after  trial  ? 

We  are  here  judging  of  one  of  those  privi- 
leged cases  which,  by  the  statute,  must  come 
instanter  to  the  Jury  Court.  In  such  a  ease. 
Is  it  suf&cient  to  tell  us  that  there  is  a  ques- 
tion of  law  ? 

1.  There  may  be  an  objection  to  a  summons, 
that  it  is  not  properly  executed.  2.  That  the 
sum  claimed  is  smaller  than  is  competent  in 
the  Court  of  Session.  3.  That  the  statements 
are  not  defamatory  or  libellous. 
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Upon  a  mere  allegation  of  this  nature,  Is  a        Leslib 
Lord  Ordinary  to  allow  the  case  to  remain  in    black'wood. 
the  Court  of  Session  ?    Here  we  are  consider* 
ing  the  question  of  remitting  back  the  case. 

In  every  case  of  libel,  a  question  of  this  na* 
ture  may»  and  does  arise.  In  every  case,  there- 
fore, it  may  be  stated,  that  there  is  a  question 
of  law.  When  such  question  is  stated,  we  must 
examine  it.  If  we  think  it  expedient  that  the 
Court  of  Session  should  previously  determine 
it,  we  will  return  the  case.  But  if  we  are  sa- 
tisfied  that  there  is  no  such  question,  or  that  it 
is  not  expedient  that  it  should  be  previously 
determined,  then  we  would  be  acting  contrary 
to  act  of  Parliament,  and  to  our  duty,  were  we 
to  send  it  back. 

In  this  case,  I  shall  only  refer  to  one  pas- 
sage, which  is  certainly  defamatoiy  of  some 
one,-^the  defender  does  not  deny  that  it  is  so, 
but  says  it  does  not  apply  to  the  pursuer. 

It  is  said  the  summons  is  not  relevant,  be- 
cause it  does  not  quote  the  passages  from  the 
work.  It  is  competent  to  quote  them  iii  the 
summons ;  but  it  is  not  done  so  here.  The 
objection  is  put.  It  ought  to  be  done ;  but  has 
any  practice  been  stated  in  support  of  this  ob- 
jection, or  any  text  authority  ? 

In  my  own  practice,  I  never  knew  a  sum* 
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Leslie  mons  that  supplied  the  place  of  a  condescend- 
Blackwooo.  ence.  But  there  is  far  better  evideuce  on  this 
^-^^^^^  subject  than  all  practice,— it  is  the  Act  of  sede- 
runt 1800,  which  appoints  condescendences  to 
be  given  in ;  and  which  clearly  implies,  that 
no  summons  is  so  specific  as  to  be  sent  to  proof* 
And,  therefore,  it  is  ordered  by  the  act  of  se* 
^nint,  that  in  all  cases,  this  deficiency  shall  be 
made  good  by  the  condescendence. 

In  this  case,  it  is  admitted^  that  the  defect  is 
supplied  by  the  condescendence.  A  summons 
often  refers  to  what  shall  be  specified  in  a  con- 
descendence,-^and  this  summons  does  so. 

A  cue  deiAjed        The  casc  was  set  down  for  trial  on  the  15th 
the  junior  coun-   July,  and  on  the  IStb, 

■d  haviog  been 
luespectedlj 

SS:  ^  ^^'  More,  for  the  defender,  moved  that  this  case 
July  \2^  13.  8^^^^^  ^  delayed,  as  Mr  Hope,  who  had  ta- 
ken the  principal  management  of  it,  had  been 
suddenly  called  to  London. 

Jeffrey f  for  the  pursuer. — There  is  no  in- 
stance of  a  case  being  put  off  from  the  absence 
of  a  junior  counsel.  Mr  More  knows  the  case. 
This  is  an  application  by  the  defender  for  in^ 
dulgence  and  &vour  from  the  Court,  but  they 
must  also  attend  to  the  interest  of  the  pursuer. 
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Lord  Chief  Commissioner. — We  cannot  Lesuk 
take  this  as  an  application  to  the  indulgence  or  BLACKwoor. 
favour,  but  to  the  discretion  of  the  Court. 
There  perhaps  ought  to  be  an  affidavit  as  to 
Mr  Hope  being  called  away,  hut  as  Mr  More 
states  that  he  knows  the  fact,  the  Court  always 
takes  the  assertion  of  counsel  as  sufficient. 

This  is  undoubtedly  a  question  for  grave 
consideration,  both  in  reference  to  the  matter 
charged,  and  the  situation  in  which  the  pursuer 
stands.  It  is  not  fit  that  the  Court  should 
even  hint  an  opinion  one  way  or  other ;  but 
we  are  perfectly  aware  that  this  case  ought  not 
to  be  deferred,  except  on  strong  cause  shown. 
This  is  a  matter  more  fit  for  arrangement  at 
the  bar  than  for  decision  ;  but  I  may  state  it  as 
my  opinion,  that  the  case  should  not  be  defer- 
red till  Mr  Hope  returns.  I  recollect  having 
proposed,  when  the  first  act  of  sederunt  was 
passing,  that  in  all  cases  the  senior  counsel 
should  open  and  take  the  lead  at  the  trial,  but 
I  was  informed  that  such  a  regulation  was 
against  the  rules  of  this  bar,  and  the  regulation 
was  dropt.  Now  the  leading,  though  junior, 
counsel,  from  whatever  cause,  being  called  away, 
the  only  question  is.  Whether  there  was  suffi- 
cient time  from  yesterday  till  Monday  to  pre- 
pare another  counsel?  I  know,  from  experience, 
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Leslie       what  it  1$  to  be  Called  upon  unexpectedly  to 

Blackwood,    lead  in  a  case,  and  the  Court,  having  read  the 

^■■•^^'^**'      issues  in  this  case,  are  clearly  of  opinion  that 

it  will  reqtiire  more  than  two  days,  which  is 

all  that  now  remains,  to  prepare  in  this  case. 

From  the  nature  of  the  case,  this  appears 
to  us  to  be  more  for  the  interest  of  the  pur- 
suer, as  it  is  much  better  to  succeed  in  a  well, 
than  an  ill  defended  cause. 

On  the  whole,  we  suggest  that  it  should  be 
delayed  for  a  week,  on  payment  of  costs.  I 
thought  of  the  4th  November,  but  that  is  too 
near  the  meeting  of  the  College.  Mr  Jefl&rey 
acquiesced. 

1822.  At  the  trial,  Mancreiff,  {or  the  pursuer,  in 

^^^^  opening  the  case  to  the  Jury,  said.  This  i9  an 
action  for  a  series  of  malicious  and  injurious 
attacks  upon  the  pursuer  as  a  man  of  honesty 
and  of  science,  for  holding  up  his  personal  ap- 
pearance to  ridicule,  and  for  accusing  him  of 
the  infamous  and  disgraceful  offence  of  corrupt- 
ing the  religious  principles  of  the  youth  he 
teaches. 

The  defender  is  publisher  of  the  articles 
in  the  Magazine,  and  takes  the  responsibility 
on  himself. 

The  article,  as  to  the  Hebrew  language, 
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ascribes  motives  to  the  pursuer  which  would       Leslie 
have  been  inexcusable  even  if  the  pursuer  had    Blackwood. 
been  mistaken,  but  he  is  right — ^Dr  Wilson's      ^*-"^v-^ 
Hebrew  Grammar,  p.  1 ;  Bishop  Beveridge  on 
Chronology,  p.  212  ;  Simond  in  1685 ;  Fry's 
Ghrammar,  and  Dr  Kennicot,  all  confirm  what 
he  states. 

Mr  Moncreiff  then  described  the  discovery, 
as  to  the  production  of  cold  by  evaporation, 
and  that  it  was  singular  if  the  pursuer  had  been 
able  to  impose  upon  the  Royal  Society  and  the 
Institute  of  Paris :  That  Sir  H.  Davy  had 
failed  in  his  first  attempts  to  repeat  the  experi- 
ment ;  and  that  he,  Mr  Moncreiff,  had  studied 
Nairne's  paper,  in  the  Philosophical  Transac- 
tions, without  understanding  it. 

The  principles  were  all  in  nature  before,  and 
were  known  to  Black,  Cullen,  and  Robison, 
(Encyc.  Brit.  p.  687,)  before  Naime.  But  it 
IS  the  combination  of  them  which  the  pursuer 
claims  as  a  discovery. 

Even  the  language  of  this  quotation  as  to 
imposition  is  intolerable,  and  yet  the  defender 
takes  an  issue  to  prove  the  truth.  But  he  can- 
not prove  it ;  neither  can  he  prove  the  pursuer 
to  be  the  author  of  the  articles  in  the  Review ; 
and  if  this  assertion  is  false,  can  there  be  a 
doubt  that  it  is'libellous  ?  ubd,  2iof 
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Leslie  LoRD  ChIEF COMMISSIONER. — YoU  hadmuch 

v. 

Blackwood,    better  State  it  as  your  own  .law  than  read  the 
""^      passage^  as  this,  though  an  excellent  book,  is 
not  authority. 


in  damages  for 
a  libel  contained 
in  a  Magazine, 
the  defender 
may  read  fronj 
the  numbers  put 
in  evidence  by 
the  punucr,  but 
not  from  any 
other. 


Moncreiff. — In  judging  of  whether  he  is  ac- 
cused of  corrupting  the  principles  of  youth,  you 
must  take  the  whole  passage  together,  and  then 
it  cannot  be  doubted.  As  they  now  state  the 
meaning,  it  is  a  false  calumny  on  the  Universi- 
ty. The  defender  knew  this  to  be  false,  and  it 
was  merely  for  the  purpose  of  holding  up  the 
pursuer  to  contempt. 

Forsyih.'^TKv&  is  an  action  by  a  professor 
and  author,  complaining  of  attacks  upon  his 
character,  and  his  action  is  not  against  the  au- 
thor, but  the  bookseller. 

This  is  an  attempt  to  subject  a  question  in 
science  to  legal  investigation,  and  passages  in 
the  Magazine  (which  he  was  about  to  read) 
show  that  it  was  fair  criticism. 

Lord  Chief  Commissioner. — You  may  cer- 
tainly read  from  the  numbers  which  were  put 
in  evidence,  but  not  from  any  of  the  others. 

Forsyth. — The  question  is,  Whether  they 
re  malicious  ?    Did  the  pursuer  go  out  of  his 
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Blackwood. 


Starkie,  p.  268. 
Tabart  v.  Tip- 
pev,  1  Camp. 
354. 


way  to  attack  the  Bible,  or  did  the  defender  go 
out  of  his  to  attack  the  pursuer  ?    If  they  ap- 
ply to  him  in  domestic  life,  as  a  cruel  parent, 
&c.y  it  is  no  protection  to  the  defender  that  the 
pursuer  is  a  public  man ;  but  if  the  remarks 
are  made  on  an  author,  and  are  confined  to  the 
subject  of  his  book,  they  are  protected.    The 
defender  only  attacked  his  works ;  he  made  a 
false  statement  as  to  the  Hebrew  language,  and 
the  defender  corrected  him,  and  did  not  go 
nearly  so  far  as  was  done  inSir  John  Carr's  case. 
The  2d  issue  is  an  attempt  to  get  damages 
for  an  encroachment  on  a  scientific  discovery. 
Publishing  a  work  in  the  manner  this  was  done, 
as  a  second  edition,  is  an  imposition,  whatever 
booksellers  may  call  it.     This  is  the  way  in 
which  it  is  treated  in  a  violent  attack  made  up- 
on Olinthus  Gregory. 

Lord  Chief  CoMMissioN£R.-«-That  is  only 
stating  that  another  person  did  wrong.  You 
ought  to  stick  to  your  justification,  and  make  it 
out  if  you  can. 


•n  .¥         mi  ...  A  defender  who 

jPor^/A.-— The  next  accusation  is,  that  we  justifies  a  ubei, 

said  he  was  like  a  parrot,  and  he  was  so  by  thatitu^ti. 

speaking  of  what  he   does  not  understand.  ^J^^w^li 

Upon  this  there  is  a  counter  issue.  musrprovTuiat 

the/  were  writ- 
ten by  the  pur^ 
suer. 


Starkie,  265. 


A  defender  not 
entitled  to  state 
other  libels  in 
justification  of 
those  published 
by  him. 
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Lbslie  Lord  Chief  Commissioker. — ^You  are  now 

Blackwood.    goiBg  itito  a  different  line  of  defence.     When 
''■^^'^^*"      the  issues  were  preparedi  it  was  understood 
that  the  publication,  as  you  now  state  it,  was  a 
libel.     If  this  applies  to  the  pursuer  as  an  au- 
thor, he  is  an  unacknowledged  author ;  and  af- 
ter much  consideration  it  was  settled^  that  if 
you  meant  to  make  criticism  the  defence  upon 
this  issue,  you  must  first  prove  him  to  be  the 
author  of  the  anonymous  papers,  and  then  you 
must  put  it  to  the  Court  and  Jury  whether 
this  was  not  fair  criticism.    Till  you  fix  hhn  as 
the  author  you  cannot  go  into  this,  and  to  do 
so,  you  must  lead  evidence.    You  had  this  issue 
to  enable  you  to  take  the  case  oi\t  of  personal 
attack,  and  to  show  it  to^  be  criticism.     The 
whole  of  this  publication  applies  to  unacknow- 
ledged works.     In  Sir  John  Carr*s  case,  be  is 
represented,  in  the  frontispiece,  as  carrying  on 
his  back  not  unacknowledged  but  avowed  works, 
and  if  you  can  lay  these  works  on  the  back  of 
Mr  Leslie,  your  argument  may  be  used. 

Forsyth. — We  might  have  proved  this  if 
fairly  dealt  with. 

Lord  Chief  Commissioner.— You  must 
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nther  go  into  evidence  or  not,  but  cannot  say       Lsblib 
you  are  disappointed  in  evidence.  Blackwood. 

Forsyth. — It  is  of  no  consequence,  this  is  a 
mere  joke. 

If  the  passage,  as  to  corrupting  the  principles 
of  youth,  applies  to  any  one,  it  is  to  a  Medical 
Professor,  and  the  pursuer  is  not  entitled  to 
bring  an  action  for  the  University. 

Lord  Chief  CommissioneRp — In  laying 
this  case  before  you,  I  shall  first  state  the  prin- 
ciple upon  which  such  actions  are  founded,  and 
then  bring  this  libel  apd  compare  it  with  this 
principle. 

Before  doing  so,  however,  it  is  better  to  free 
the  ease  from  the  three  instances  in  which  the . 
truth  is  pleaded  by  the  defender.  The  first 
of  these  refers  to  freezing  water.  In  the  quo- 
tation from  the  Magazine,  the  pursuer  is  accus- 
ed of  holding  himself  out  as  an  inventor  of  that 
which  he  borrowed  from  another. 

As  the  defender  has  alleged  the  truth  of 
this,  it  cannot  be  defended  as  just  criticism ; 
and  as  he  has  not  brought  evidence,  he  is  held 
to  have  abandoned  his  justification.  By  put- 
ting in  a  justification,  asserting  the  truth  of  the 
libel,  the  plea  of  fair  criticism  is  at  an  end,  and 
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Leslie        by  not  proving  it,  his  justification   is  at  an 

Blackwood,     end* 

But  the  pursuer  did  not  allow  it  to  rest  up- 
on this  want  of  evidence,^but  has  proved  it  an 
original  invention,  and  Drs  Marcey,  Thomson, 
and  Dewar,  all  agree,  that  the  discovery  indi- 
cates great  genius. 

The  justification  as  to  the  second  edition, 
the  defender  has  left,  and  with  more  propriety 
than  the  former,  to  rest  on  argument.     There 
are  here  two  questions^  Whether  honest  is  not 
meant  ironically  ?  and  this  is  always  a  question 
for  the  Jury.     Whether,  when  such  additions 
are  made  to  the  old  copies  of  a  work,  as  were 
made  in  the  present  instance,  the  title-page 
can,  with  justice,  be  said  to  be  lying,  because 
it  described  it  as  a  second  edition  ?    There  is 
no  evidence  for  the  defender — he  rests  on  that 
for  the  pursuer — and  that  evidence,  both  in 
opinion  and  from  the  facts  stated,  goes  to  sup- 
port the  appellation  of  second  edition. 

The  next  is  the  parrot  puffing  himself,  &c. 
If  a  person  without  cause  is  turned  into  ridi- 
cule and  contempt,  that  is  a  good  ground  for 
an  action  ;  but  if  this  is  done  by  observation, 
however  severe,  upon  his  acknowledged  works, 
it  is  protected ;  and  though  the  ludicrous  re- 
presentation of  him  is  in  a  picture,  still  this  is 
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criticism,  and  protected ;  but  if  it  is  without  Lbblie* 
reference  to  his  works,  it  cannot  be  justified.  Blackwood. 
If  it  refers,  as  in  this  case,  to  unacknowledged 
works,  the  party  must  prove  that  the  pursuer 
is  the  author^  and  show  that  it  is  criticism. 
But  not  having  offered  any  proof  upon  the 
subject,  they  have  abandoned  their  justification^ 
and,  in  law,  you  can  only  find  for  the  pursuer. 
The  important  part  of  this  case  remains  for 
consideration,  and  in  it  there  are  matters  of 
criticism^  matters  where  it  is  doubtful  where 
criticism  ends  and  libel  begins,  and  matters 
where  the  defender  gives  up  the  plea  of  criti- 
cism, and  states  that  the  matter  does  not  apply 
to  the  pursuer. 

This  is  a  case  which  is  new  in  this  country, 
as  the  only  case  I  find  of  this  sort  is  that  of  the 
Schoolmaster  of  Bathgate.  The  principle  of 
the  English  cases  I  shall  state  in  one  clear  and 
strong  sentence  of  Lord  Ellenborough,  whose 
knowledge  of  law  and  love  of  literature  were 
equally  great.  **  Fair  criticism,  though  sar- 
castic, and  though  erroneous  in  many  facts, 
yet  if  it  is  observation  on  the  works,  it  is  cri- 
'*  ticism."  Upon  this  you,  the  Jury,  are  to 
take  direction  fropi  the  Court,  as  libel  or  not 
is  a  question  of  law.  This  is  very  different 
from  the  question  of  fact,  as  to  the  meaning  of 
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LesLiB       nvords  ipoken  or  written^  upon  which  the  Jury 
Blacswo»»*   ate  to  decide. 

It  was  an  admirable  rule  hiid  down  by  Lord 
Mansfield,  and  followed  in  England,  that  in 
cases  of  thn  aort.  Juries  should  come  to  the 
eonsidemtion  of  them,  as  men  of  sound  sense 
would  do,  and  ought  not  to  enter  into  niee  dis- 
tmctions. 

The  first  cbai^  here  is  as  to  the  Hebrew 
Language,  and  his  observation  lays  a  founda* 
tion  for  criticism;  the  question  iS|  Whether 
the  defender  has  not  gone  out  of  oritlcism  into 
persomd  dbuse  ?  The  language  is  strong,  and 
indicates  malice,  but  still  it  is  protected  by  the 
oflSce  it  is  performing,  of  securing  the  accuracy 
of  scieDce,  and  upon  this  I  tell  you  to  find  for 
the  defender. 

The  libel  I  hold  to  begin  in  the  passage 
which  follows,  as  there  is  nothing  in  the  work 
in  question  to  justify  the  ascription  of  such  a 
motive  to  the  pursuer.  If  he  had  published  a 
work  such  as  those  of  Lord  Bolingbroke  ud 
Vottaire,  the  passage  mi^t  hare  been  supported 
«n  the  ground  of  criticism,  fiut  the  passage 
where  most  reference  is  made  to  religion,  is  the 
accusaticm  of  sneectng  at  Luther,  bee.  If  he  had 
done  so  in  refaience  to  any  part  of  Revelation, 
the  defender  oii^ht  to  hove  taken  an  issue,  and 
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proved  it^  to  justify  his  criticism*     As  he  has       Lem.i£ 
not  done  so,  we  must  hold  this  as  written  to    Blackwoojh 
torture  the  author,  though  there  is  no  founda- 
timi  for  it  in  his  writings. 

The  last  part  of  the  matter  charged^  the  de- 
fender does  not  attempt  to  justify  as  criticisnii 
but  goes  on  the  fact  that  it  does  not  apply  t# 
the  pursuer.  In  judging  of  this,  it  is  of  im- 
portance to  see  the  passages  as  they  stand  in 
the  M^azine.  There  are  what  may  be  called 
a' Series  of  Essays  on  Mr  Leslie^  In  reference 
to  this  question  they  must  be  held  as  one,  and 
it  is  important,  that  this  passage  is  part  of  that 
in  which  the  pursuer  is  held  up  as  an  object  of 
suspicion. 

Lord  Kenyon  used  to  say,  as  men  were 
known  by  those  who  were  nearest  to  them, 
that  the  same  may  be  said  of  writings.  The 
defence  here  is  peculiarly  for  the  consider- 
ation of  the  Jury.  There  is  no  doubt  that  it 
is  a  serious  libel  on  the  College.  You  must 
consider  whether  it  does  not  apply  to  the  indi- 
vidual ;  and  if  you  are  of  opinion  that  this  is 
only  a  general  libel  against  the  College,  then 
you  must  find  on  this  point  for  the  defender. 

If  a  publisher  gives  up  the  author,  that  puts 
an  end  to  all  idea  of  malice  in  the  publisher ; 
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Mackintosh  but  if  not,  he  IS  the  vehicle  of  the  malice  of 

another,  and  the  law  holds  him  answerable. 

His  Lordship  then  stated  what  parts  of  the 
issues  he  thought  they  might  find  for  the  pur- 
suer, and  what  for  the  defender,  and  that  the 
damages  were  emphatically  a  subject  for  the 
Jury. 


Verdict.— The  Jury  found  the  fourth  issue 
and  part  of  the  first  for  the  defender,  and  the 
remainder  of  the  first,  and  the  second  and  third, 
for  the  pursuer — damages  L.  100. 

Jeffretf,  Monereiff',  and  Cockburn,  for  the  Pursuer. 
Forsyth  and  More,  for  the  Defender. 

(Agents,  Mneaa  Macbeau,  w.  a.  and  fV»  jf  A.  G.  EUit^  w.  s.) 


Finduig  for  the 
defender  on  an 
isnie,  whether  a 
niece  of  ground 
had  been  diTid- 
ed  from  the  pur- 
■uer*B  property, 
and  formed  part 
of  a  highway. 


INVERNESS. 

PRESEVT, 

LOUD  CHIEF  commissxoneh. 


Mackintosh  v.  Robertson. 

« 

This  was  an  action  of  reduction  improbation 
of  certain  minutes  of  meetings  of  trustees  upon 
certain  roads  in  the  county  of  Inverness. 


II 
cc 


1822.  THE  JURY  COURT.  189 

Mackintosh 

v. 
ISSUE.  Robertson. 

'*  Whether  the  piece  of  ground  in  dispute, 

"  extending  along  the  high  road  leading  from 

"  Inverness  to  Balloan  and  Strathnaime,  was 

'*  divided  from  the  defender's  property  of  Ault- 

''  naskeach,  by  a  fence  or  ditch,  and  formed 

part  of  the  public  highway,  or  the  margin  of 

ground  appertaining  thereto,  and  an  accessa- 

**  ry  part  thereof,  belonging  to  the  pursuers, 

«  as  trustees  for  the  public,  till  taken  posses- 

**  sion  of  by  the  defender,  on  or  about  August 
.11819?" 

On  the  first  day  of  the  Circuit,  when  the  ^  ewe  delayed 

^  for  a  day  on  Cir- 

case  was  called  on  for  trial,  Mr  Cockbum  cuit,  then  being 
moved  to  put  off  the  case,  on  the  ground  of  the  materuOwitneH 
absence  of  a  material  witness.  ^      *'^^^' 

Mr  Moncr^iff  denied  that  he  was  material. 

Lord  Chief  Commissioner.-— I  cannot  take 
upon  myself  to  say  that  he  is  not  material, 
without  going  into  the  merits  of  the  case.  It 
is  for  the  pursuer  to  judge  of  whether  he  is  ma- 
terial. Though  the  pursuer  swears  that  the 
witness  is  material,  the  case  is  not  necessarily 
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Uackivtowh   put  off;  but  in  this  instance  I  will  put  off  the 
SoBKETSoK.    case  till  to-i&orrow, 

Cochhum. — The  pursuer  cannot  go  on  to- 
morrow, as  his  counsel  will  not  be  here. 

Lord  Chief  Commissioner. — Counsel  are 
here  now,  and  I  cannot  put  off  the  case  inde- 
finitely upon  any  such  ground.  The  applica^^ 
tion  is  to  put  it  off  on  the  ground  of  the  ab- 
eence  of  a  witness,  who  may  arrive  in  the 
course  of  this  day. 

The  witness  did  arrive,  and  when  the  case 
was  again  called  on  for  trial, 

Coc/^iwm.— This  case  has  excited  much  in- 
terest  in  this  quarter ;  and,  as  it  was  before  the 
Justices  of  Peace,  all  who  then  acted  ought  to 
have  avoided  interfering  in  this  trial.  The 
Sheriff-substitute  ought  not  to  have  returned 
the  4ff  Jurymen,  nor  been  present  at  the  view, 
which  was  irregular  in  another  point,  that  the 
agent  acted  as  showen  We  object  to  the 
viewers  being  upon  this  Jury. 

MoncreiJ]  for  the  defender. — The  view  was 
^ite  regular,  and  the  agent  for  the  other  party 
attended,  and  did  not  object. 


l«tSL  THE  JURY  COURT.  101 

Lord  Chief  Com missionsr. — I  do  not  ap«  MAcctiiTotK 
prove  of  this,  but  do  not  think  it  a  sufficient  RoBSBTsoir. , 
ground  for  challen^g  the  Jury. 

When  a  witness  was  caJled, 

Mancreiff. — The  list,  in  which  the  name  of 
this  witness  is  contained,  was  not  lodged  in  the 
Jury  Conrt  Office  eight  days  before  the  trial. 

Lord  Chief  Commissioner.— -The  order  to 
lodge  a  list  in  the  Jury  Court  Office  is  merely 
directory.  The  list  having  been  served  on  the 
party  eight  days  ago,  I  cannot  reject  the  wit- 
ness, as  there  are  no  words  in  the  act  of  sede* 
runt  ^ititling  me  to  do  so. 

Mr  Cockbum  opened  the  case  for  the  pur- 
suer, and  Mr  Moncreiff  for  the  defenden 

Lord  Chief  Commissioner. — In  this  case 
my  duty  is  to  make  such  observations  on  the 
fiict  as  may  assist  you,  and  on  the  law  to  regu- 
late and  direct  you.  The  question,  you  will , 
observe,  is  not  whether  the  road  would  be  bet- 
ter or  worse  by  having  this,  but  whether  it  is  a 
part  of  it  or  its  margin. 

The  last  part  of  the  issue  is,  Whether  it  is 
the  property  of  the  pursuers  ?    And  this  must 


I9f  CASES  TRIED  IN  Sept.  20, 

Mackintosh   depend  on  your  finding  on  the  first  part ;  and 
RoBEETsoK.    if  I  tell  you,  that,  though  at  one  time  left  out 

of  his  farm  by  the  defender,  it  was  taken  back 
within  the  term  of  prescription,  then  you  are 
to  hold  it  not  their  property. 

In  an  uninclosed  situation,  highway  may 
mean  not  a  made  road,  but  what  the  King's 
subjects  travel  upon ;  and  part  of  the  issue  is 
meant  to  meet  such  a  case. 

His  Lordship  then  stated  what  he  consider- 
ed proved,  and  observed,  that  plans  are  not  to 
be  excluded  from  the  consideration  of  a  Jury, 
if  taken  with  a  view  to  the  trial ;  and  if  they, 
are  properly  sworn  to,  they  are  very  high  evi* 
dence.  But  they  are  often  made  behind  backs, 
when  they  are  of  no  authority.  In  the  present 
case  the  right  of  the  party  cannot  be  affected 
by  any  of  the  plans  produced. 

The  question  here  is  a  mere  question  of  fact. 
About  40  years  ago,  the  possessor  of  this  farm 
made  the  fence,  and  cut  off  this  from  his  farm. 
It  was  used  by  the  public,  because  the  road 
was  wet ;  but  it  was  ako  used  by  the  tenant, 
for  the  purpose  of  depositing  the  stones  gather- 
ed from  his  farm,  and  he  took  the  surface  from 
part  of  it. 
•       There  is  only  one  act  of  taking  materials  for 
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die  road  proved^  which  cannot  establish  it  as  ap-  Simfsom  &Go. 
prcqpriated  for  that  purpose.  MACPAmLAHs 

and  OTHBRf. 

Verdict—"  For  the  defender." 


Coekburn,  fn  the  Purauer. 
Mmcreiff',  for  the  Defender. 

(AgentS)  /Eiiuat  Maebean^  w.  b.  and  Maequeen  j-  Maekinkuh, 

W.8.) 


ABERDEEN. 

PBX8EKT, 
LOAD  CRIEY   COMMISfllONKS. 


Simpson  &  Co.  v.  Macfarlane,  &c. 

This  was  an  action  of  damages  against  mer-   Damages  cUim. 
cantile  agents  and  the  master  of  a  vessel,  for   yering  gooda. 
not  delivering  goods  shipped  for  the  pursuers. 

Defence  for  the  agents.  That  they  were 
justified  in  not  delivering  the  goods. — For  the 
shipmaster,  That  he  acted  under  the  orders  of 
the  agents. 

ISSUES. 

The  issues  contained  an    admission,   that 

N 
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Macparlane 
and  Otuehb. 


Simpson  &Co.   goods  were  sold  by  foreign  merchants  to  the 

pursuers  at  a  certain  price,  and  that  a  bill  wais 
drawn  upon  the  pursuers  for  the  amount,  pay- 
able in  four  months,  and  that  the  goods  were 
transmitted  to  the  defenders,  the  agents  of  these 
merchants.  The  questions  then  were.  Whe- 
ther the  defenders  refused  to  deliver  the  goods 
without  immediate  payment  or  security  for  the 
price?  Or,  Whether  the  defenders,  at  the 
time  they  refused  delivery,  had  good  and  rea- 
sonable ground  to  doubt  the  solvency  of  the 
pursuers  ? 


I 


A  biotherOn-iaw        An  objcction  was  Stated  to  the  brother. in- 
com^^t^^°'   law  of  one  of  the  paities,  who  was  called  as  a 

witness. 


Lord  Chief  Commissioner. — There  is  no 
doubt  that  a  brother-in-law  is  not  competent. 


An  affidavit  io  a 
bankruptcy  not 
competent  evi- 
dence, though 
recovered  upon  a 
diligence  granted 
by  the  Court 


An  objection  was  taken  to  an  affidavit  pro- 
duced for  the  defendei*s. 

Lord  Chief  Commissioner. — You  must 
produce  the  proceedings  in  the  bankruptcy  to 
which  this  relates.  Getting  papers  in  conse- 
quence of  a  motion  in  Term  does  not  make 
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them  evidence.    The  person  who  made  the  af«  Simpson&co. 
fidavit  ought  to  be  called  as  a  witness.  Macpaalank 

and  Otrebb. 

Cockhum^  for  the  defenders. — The  pursuers 
have  completely  failed ;  but  to  clear  the  cha- 
racter of  the  defenders,  is  it  necessary  to  lead 
evidence  ?  Their  instructions  were  not  to  de- 
liver, even  if  they  doubted  the  persons  to  whom 
goods  were  sent ; — in  this  case,  they  had  no 
doubts  that  the  pursuers  were  not  fit  to  be 
trusted. 

On  the  second  issue,  we  are  only  bound  to 
prove  that  there  was  good  ground  to  doubt 
their  solvency. 

M(mcre\ff\  for  the  pursuers.— This  is  a  ques- 
tion of  fact,  but  mixed  with  law,  and  we  di£Per 
upon  both.  We  say  there  was  a  concluded 
agreement.  We  are  entitled  to  damages  from 
the  mere  breach  of  agreement.  It  is  only  the  i  bcU,  las. 
insolvency  of  the  pursuers  that  would  have 
justified  this  act.  They  could  not  know  at  the 
time  what  they  have  proved. 

Lord  Chief  Commissioner. — This  is  a 
question  of  fact ;  but,  from  what  Mr  Moncreiff 
has  stated,  it  is  necessary  that  you  should  un- 
derstand the  law  applicable  to  the  case,  and 
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V* 

'A] 

and  Others. 


SmrsoN&Co.   yrhat  the  law  means.    I  agr^e  with  Mr  Mo]|.^ 
Macfarlanb    creiff,  in  what  he  states  a^  law  from  the  wdrk  df 

Mr  Bell.  It  is  distinctly  and  accurately  the 
mercanjtile  law  of  this  country^  but  I  thinJL  it 
misapplied.  ,  The  law  stat^  applies  to  bank- 
ruptcy^ and  to  stoppage  in  transitu,  upon  the 
inability  of  the  buyer  to  pay.  . 

The  question  here  is  not  whether  the  faets 
woqld  have  justified  him  in  taking  back  the 
goods  ;  or  whether  he  was  entitled  to  disaffirm 
the  contract,  but  whether  he  was  entitled  to  act 
as  he  did,  t^ithqut  subjecting  himself  to  dam- 
ages. If  you  were  to  apply  Mr  Moncreiff's 
doctrine  to  this  case,  you  would  be  decidii^  an 
issue  which  is  not  the  one  before  you.  Though 
the  secohcl  case  put  by  Mr  Bell,  that ''  of  gross 
"  suspicion  of  inability  to  proceed  with  the  con- 
"  traojti**  comes  nearer  the  present  case.  The 
question  at  present,  however,  is  not  whether 
there  was  a  competent  ground  to  stop  in  tran- 
situ, but  whether  there  was  good  reasonable 
ground  to  doubt  the  solvency  of  the  pursuers  ? 
There  is  no  doubt  the  contract  was  broken — 
it  was  broken  by  their  requiring  immediate  pay- 
ment, or  even  by  requiring  security,  as  the  bar- 
gain was  for  four  months  credit. 

The  disaffirmance  of  the  contract  being  esta- 
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blished,  the  question  turns  upon  the  second   Simpson&Co. 

issue*  Macfaelanb 

Upon  the  second  issue,  the  question  is  not    ""^  Othees. 
whether  the  pursuer  was  insolvent,  or  bebeved 
to  be  so,  but  whether  the  defenders  had  good 
and  reasonable  grounds  to  doubt  his  solvency  ? 
If  you  are  of  opinion  that  there  ware  such,  you 
will  find  for  the  defender ;  but  if  this  was  a 
lash  and  inconsiderate  apt,  you  will  find  fpr  the 
pursuer,  and  assess  the  damages.    It  is  si^d,  lis 
Simpson  and  Company  paid  all  their  debts,  thtt 
you  must  hold  there  was  no  ground  for  this 
suspicion. 

You  must  decide  whether  the  circumat;anp^ 
are  such  as  will  free  the  defender  from  a  claim 
of  damages ;  and  if  ypu  are  of  this  opinion, 
law  will  warrant  the  verdict ;  and  you  must 
see  the  iiiclination  of  my  mind. 

Verdict—"  For  the  defenders/' 


Moncreiff'anil  Hauler,  fer  the  Puraaen. 

CockbtmtsoA  Hope,  for  the  Defenders. 

(Ageoit^  C  C.  Stevfarif  w.  s.  and  RobhiMn  j;  PalerwHy  w.  •.) 
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PSEfENT, 

I.OED  CHIEF  COMXISBIOyEI. 


Not.  r&  Wilson  v.  Kirkwood. 


FooBd that a«  iHis  was  RD  RCtioD,  bjT  Kirkwood,  to  recover 
l^J^^^  the  sum  of  L.64,  13s.  8d.  as  the  balance  of 
for*SMwir   L- 550,  for  work  executed  by  him. 

not  the  offer  ac- 
cepted of  by  the 

piopiietor.  DEFENCE. — The  agreement  was  for  L.  450, 

and  there  is  an  over-payment  of  L.  35^  6s.  4d. 

ISSUES. 


Whether  the  letter  in  process,  dated  Glas- 
gow, April  6,  1819>  addressed  to  Mr  An- 
**  drew  Wilson,  and  subscribed  John  Kirkwood 
**  junior,  containing  an  o£Per  to  the  said  Andrew 
"  Wilson,  to  execute  the  wright-work  of  a 
'*  house  for  the  sum  of  L.  450,  was  the  o£Per 
*^  given  to,  and  read  by  Mr  Brash,  architect,  at 
«  a  meeting  of  tradesmen  in  the  house  of  the 
**  said  Andrew  Wilson,  at  Glasgow,  on  or  about 
''  the  6th  day  of  April  1819>  and  was  the  o£fer 
«  accepted  and  agreed  to  by  the  said  Andrew 
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"  Wilson,  for  exeeutins  the  wood-work  of  the       Wilbon 
*^  said  house  ? — Or,  Kiekwooo. 

"  Whether  there  was  an  offer  by  the  said  '**'*v-*^ 
"  John  Kirkwood  to  the  said  Andrew  Wilson, 
**  to  execute  the  aforesaid  wright-work  for  the 
"  sum  of  L.  550  ?— And,  Whether  this  was 
**  the  offer  given  to,. and  read  by  Mr  Brash  at 
**  the  meeting  aforesaid,  and  was  the  offer  ac- 
^^  cepted  and  agreed  to  by  the  said  Andrew 
"Wilson?'' 

It  was  alleged,  that  the  offer  of  L.  450  was 
given  for  the  purpose  of  preventing  another 
person  from  getting  the  contract,  but  that  it 
was  not  the  offer  read  at  the  meeting  of  trades- 
meir,  and  accepted  of  and  acted  on  by  the  par- 
ties. 

A  witness  called  for  Kirkwood  was  desired   incompetent  to 

1  ^       -r  n  -i  <a     «         provc  by  parol 

to  read  to  the  Jury,  from  a  pencil  note  made  by   evidence,  or  a 
him  at  the  meeting  at  which  the  offers  were   wUneu^^eraD. 

■n  tentsofadoco- 

*'^**"*  ment  read  at  a 

Jeffrey  objects. — It  is  not  competent  by  this  ™****"*' 
note,  or  the  oath  of  a  witness,  to  prove  the  offer 
read  by  Brash.   This  is  an  attempt  indirectly  to 
prove  the  tenor  of  a  writing  by  parol  evidence. 

Moncreiff'* — The  evidence  is  clearly  compe- 
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WiLsov       tenti  under  the  first  issue,  to  show  that  the  of* 
KiEKwoo]».     fer  mentioned  there  was  not  the  one  read  by 

Brash. 

Jeffrey. — The  oflPer  in  process  may  be  shown 
to  the  witness,  and  he  may  be  asked  if  that  was 
the  offer  read. 

Lord  Chief  Commissioner. — If  this  had 
been  made  to  rest  on  the  ground  that  it  was  ne- 
cessary to  prove  the  tenor  of  the  writing,  I 
should  have  had  difficulty  in  holding  that  this 
was  a  paper  of  the  description  requiring  that 
formal  mode  of  proceeding.  But,  to  entitle  a 
party  to  give  parol  evidence  of  the  contents  of 
a  written  document,  he  must  show  that  he  has 
taken  such  steps  as  are  necessary  to  get  produc- 
tion of  the  writing. 

In  the  present  instance,  1  think  the  course 
suggested  by  Mr  Jeffrey  the  best ;  my  object  is 
to  see  that  the  rules  of  evidence  are  not  violated 
in  proving  the  case. 

An  offer  is  produced  for  L.  450 — this  is  to 
be  rebutted  by  proof  of  fraud  on  the  part  of 
Kirkwood  and  the  witness,  and,  in  such  a  case, 
the  rules  must  be  strictly  applied. 
•  There  are  two  courses  Mr  Moncreiff  may 
fisUow,  but  he  must  stand  by  the  consequences. 


ISSS* 
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It  is  clear  that  the  ofiet  iMiitiofied  in  the  Moond 
iMue  was  a  writing ;  and  if  it  is  wished  to  go  in^ 
to  that  issue,  it  does  not  appear  to  me  that  Mr 
Moacreiff  has  so  prepared  his  case  as  to  entitle 
him  to  prove  it  by  witnesses. 


WtLSOtf 
KfBKWOOD. 


An  objection  was  next  taken  to  the  question, 
whether  the  pencil  note  was  taken  by  the  wit- 
ness at  the  time  ? 

Lord  Chief  Commissioner*— It  is  cleariy 
competent  to  prove  that  the  pencil  note  in  pro^ 
cess  is  that  which  was  taken  by  the  witness  at 
the  time  ;  but  it  does  not,  on  that  account,  go 
to  the  Jury. 


Evidence  admit- 
ted of  the  time 
St  which  a  note 
mumade, 
though  the  note 
may  not  be  evi- 
denoeto  theJury. 


It  was  afterwards  proposed  that  the  note    a  note  made  by 

'-      *.  a  witnett  is  not 

should  be  read,  as  the  witness  stated  it  to  be   evidence,  though 

he  statcf  it  to  be 

the  ground  of  his  opinion  that  the  offer  shown   the  ^und  of  an 
to  him  was  not  the  one  read.     Lord  AUoway   hm  npon  o^ 
having  found  this  to  be  a  verbal  bargain,  it 
would  have  been  competent  even  if  there  had 
not  been  writing. 

Lord  Chief  Commissioner.— The  argu- 
ment offered  rests  on  a  mistake  of  the  rules  of 
procedure  here,  and  I  should  be  deviating  from 
these  rales,  were  I  to  allow  this  memorandum 
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Wilson  or  proof  of  ita  conteots  to  go  to  the  July.  I 
EiKKwooo.  think  the  evidence  may  be  legally  taken  to  this 
^'^'^>^^^  extent,  that,  according  to  the  recollection  of 
the  witness,  as  assisted  by  this  memorandum, 
the  offer  now  shown  to  him  is  not  the  one  given 
in,  and  read  at*  the  meeting.  The  argument 
would  go  the  length  that  every  memorandum 
would  be  receivable  in  evidence,  though  it  is 
only  good  to  refresh  the  memory  of  the  witness. 
The  question  then  is.  If  the  contents  can  be 
proved  ?  I  think  not,  as  you  have  not  taken  the 
necessary  steps  to  entitle  you  to  this. — All  you 
can  prove  is,  that  the  offer  at  L.  450  is  not  the 
one  read  at  the  meeting.  I  cannot  violate  the 
rule,  that  a  memorandum,  taken  at  the  time,  is 
good  to  refresh  the  memory  of  a  witness,  but 
^  that  it  does  not,  on  that  account,  go  to  the 
Jury. 

citcumrtMicei  in       Moticreif. — We  beg  to  tender  a  Bill  of  Ex- 

dence  of"the  ^.  ccptions  ou  this  poiut.     On  the  second  point, 

trt^onimem "  WO  maintain  that  we  are  not  bound  to  prove 

vas  rejected.  ^^  tcuor  of  such  a  Writing,  and  that  such  a 

proceeding  is  excluded  by  the  nature  of  the 
issue.  In  the  Court  of  Session,  we  were  at 
issue  on  the  fact,  that  there  was  an  offer  for 
L.  550. 

It  was  intimated  by  your  Lordship,  that 
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notice  should  have  been  given,  but  that  does  not       Wilson 
apply  where  the  document  has  been  traced,  as     Kirkwood. 
in  this  case,  to  the  party.  Phuw^H 

Jeffrey. — ^With  much  submission,  this  is  a   ^*^  "^**- 
document  requiring  a  proof  of  the  tenor,  as 
much  as  any  solemn  document.     There  is  no- 
thing in  the  issue  to  exclude  the  idea  of  his 
producing  the  writing. 

Even  in  proving  the  tenor,  this  parol  evi- 
dence would  not  be  competent ;  and  reference 
to  the  law  of  England  only  tends  to  mislead, 
as  by  that  law  proof  is  allowed  of  the  contents 
of  bonds,  and  other  important  writs,  which 
would  certainly  be  incompetent  in  Scotland. 

JLoRD  Chief  Commissioner. — There  is  no 
situation  in  which  the  Court  feels  more  anxie- 
ty than  the  present ;  but  it  is  one  of  its  most 
prominent  duties  to  decide  questions  of  this 
sort,  and  to  see  that  no  irregularity  is  commit- 
ted. 

If  the  decision  is  wrong,  it  is  expensive  to 
the  party  to  have  the  judgment  corrected ; 
and  even  if  it  is  right,  it  may  be  right  in  such 
strictness  as  to  lead  to  injustice  in  the  particular 
case ;  *but  the  general  rule  must  not  therefore  be 
violated.  It  has  been  the  tendency  of  the  law 
of  England,  since  the  time  of  Lord  Hardwicke, 
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Wilson  to  admit  rather  than  reject  evidence,  but  this 
KiRxwooD.  tendency  has  not  extended  to  questions  of  this 
'^^  nature ;  there  has  been  no  disposition  to  admit 
evidence  of  the  contents  of  a  written  document, 
without  strict  proof  that  the  proper  means  have 
been  used  to  get  production  of  the  writing ; — 
the  principle  of  this  is  clear — ^it  is  that  the  best 
evidence  ought  to  be  produced. 

What  Mr  Phillipps  says  does  not  apply  here, 
as  he  is  treating  of  what  will  form  the  ground 
of  an  action,  and  not  of  the  evidence  of  a  con- 
tract. 

I  have  intimated  my  opinion  as  to  the  ne- 
cessity of  proving  the  tenor ;  but  we  ought  to 
be  doubly  cautious  in  allowing  proof  of  the 
contents  of  a  written  document,  as  it  may  ap- 
pear more  contrary  to  the  principle  of  the  law 
of  Scotland  than  it  is  even  to  that  of  England. 
We  must  be  very  cautious  of  relaxing  the  rule, 
as  we  should  every  day  find  the  attempt  made 
to  supply,  by  parol  evidence,  the  want  of  a  writ- 
ten document.  It  is  said  that,  by  going  through 
the  whole  proceedings  in  the  Court  of  Session, 
we  shall  find,  that  sufficient  notice  was  given 
— ^but  the  diligence  ought  to  have  been  used 
here,  if  not  in  the  Court  of  Session. 

As  to  the  terms  of  the  issues,  they  cannot 
mean  that  they  are  not  to  be  proved  by  regu- 
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lar  legal  evidencio,  and  it  would  not  be  legid      Wimon 
or  regular  to  allow  them  to  be  proved  ill  this    KiaKw<wii. 
manner.     My  mind  is  relieved  by  the .  consi-     ^'^^^''"^^ 
deration  that  it  will  go  to  the  Jury^  on  the 
questioti^  Whether  the  paper  in  proceas  is  the 
one  given  in  and  read  ? 

A  tvitness  fras  called  to  prove  a  note  by  his  cireunutuioet 
brother  (now  deadj  of  the  o£fers  made  at  thfe  ^wofuie' 
meeting  of  taradesmen.  penoT^ 


Ji^^r^.*— There  is  no  proof  that  this  note 
is  correct,  or  that  it  was  taken  down  at  the 
time. 

Moncreiff.-^We  merely  mean  to  ask  the 
same  questions  which  have  been  allowed  to  be 
put  to  the  other  witnesses. 

Lord  Chief  Commissioner. — At  first  it 
appeared  to  me  that  this  was  the  same  as  prov- 
ing what  the  dead  man  had  said.-^But  I  am 
now  satisfied  that,  if  I  am  bound  to  decide,  I 
must  reject  the  note. 

('To  the  Jury.  J — This  is  a  inere  question  of 
fact,  which  comes  from  the  Court  of  Session, 
to  assist  them  in  deciding  the  case  }  and  as  it 
is  sent  without  instructions,  as  to  admitting  any 
particular  evidence,  which  might,  perhaps,  be 


penon 
dctdn 
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WiLsoK       given  in  some  cases,  this  Court  was  left  to 
KisKwooD.     decide  according  to  the  general  rules  of  evi- 
dence. 

You  are  not  to  consider  any  sum  as  proved 
under  the  second  issue,  as  I  have  decided  that 
the  evidence  offered  was  incompetent.  If  my 
decision  was  wrong,  there  is  the  means  of  cor- 
recting it ;  and,  on  reflection,  I  am  still  satis- 
fied that  it  is  a  very  delicate  matter  to  admit 
such  evidence  as  was  offered.  Parol  evidence 
is  only  competent  in  a  solemn  proceeding,  such 
as  an  action  for  proving  the  tenor  of  the  writ- 
ing, or  when  the  party  has  taken  the  proper 
steps  to  entitle  him  to  give  secondary  evi- 
dence. 

The  consideration  then  is  on  the  first  issue, 
which  appears  a  simple  question,  and  that  it 
would  be  easily  decided ;  but  if  you  credit 
the  witness  Clydesdale,  there  is  something  like 
manoeuvring,  which  it  is  not  easy  to  explain. 
The  question  is.  Whether  this  is  the  offer  which 
was  given  in  and  read  ?  It  is  distinctly  writ- 
ten, and  you  will  not  presume  that  it  was 
wrong  read,  but  must  consider  whether  it  was 
read  or  not. 

His  Lordship  then  read  and  commented  on 
several  parts  of  the  evidence,  and  said. 

The  question  then  comes  to.  Whether  Mr 
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Brash  read  right  ?  as  four  witnesses  prove  that       Wilson 
he  read  a  different  sum  from  that  contained  in     Kikkwood. 
this  paper.      It  will  be  better  to  make  the  re- 
turn in  terms  of  the  issue,  than  to  find  for  the 
pursuer  or  defender. 

Verdict.— On  the  first  issue  the  Jury  found, 
that  the  offer,  at  L.450,  was  not  the  offer  read 
at  the  meeting,  nor  the  one  accepted  by  Wil- 
son ;  and  they  found  the  second  issue  not  pro- 
ven. 

Jeffrey  and  Jameson^  for  the  Pursuer. 
</.  Macfarlane  and  Monereifff  for  the  Defender. 
(AgeDts,  Gmin  MaedowaU,  and  Tod  j-  Wright,) 

In  January  1824,  Mr  Moncreiff,  for  the 
defender,  moved  for  expences,  which  was  op- 
posed, on  the  ground  that  there  were  mutual 
averments,  and  that  neither  party  had  gained. 

Lord  Chief  Commissioner. — It  is  clear 
that  the  defender  has  succeeded  in  his  cause, 
and  that  the  account  must  go  to  the  auditor. 


iOB  CABBS  TRIED  IN  Dee.  9, 


GlBSOM 
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STXT»Xf90N. 


PRSSEMT, 
LOADS  CHIXF  COMMI88IONEE  AND  OILLIXfl. 


^2fi.  Gibson  v.  Stevenson. 

Dmui^  for  de-  Damages  for  defamation  in  a  newspaper,  call- 
ed Tfae  Beacon,  of  which  the  defender  was 
printer,  publisher,  and  proprietor. 

Defence.— The  editor  was  ready  to  publish 
any  statement  of  facts,  and  such  apology  as 
might  then  seem  proper.  The  pursuer's  pub- 
lic conduct  was  only  mentioned  incidentally. 
The  allegations  are  true,  and  the  construction 
put  on  the  passages  by  the  pursuer  are  un- 
warrantable. 

ISSUES. 

The  issues  contained  admissions,  that  the 
pursuer  is  a  writer  to  the  signet,  and  agent  and 
attorney  for  the  Bank  of  England,  and  was  em- 
ployed as  agent  in  the  trial  of  Frances  Mackay, 
which  took  place,  &c.  Also,  that  the  defender 
was  printer  and  publisher  of  the  newspaper ; 
and  the  questions  put  were,  **  Whether  the  de- 

10 
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fender  did  print  or  publish,  or  cause  to  be      Gibson 
printed  and  published,  the  words?"  (which    Stevenson. 
were  quoted,)  and, 

"  Whether  the  whole  or  any  part  of  the 
**  foresaid  words  are  of  and  concerning  the 
pursuer,  and  wer#  published  with  the  mali- 
cious purpose  and  intention  of  injuring,  and 
**  do  injure,  the  pursuer  in  his  private  and  pro- 
**  fessional  character,  and  do  falsely  and  inju- 
**  riouriy  hold  forth  the  pursuer,  in  capacity  of 
^*  agent  for  the  Bank  of  England,  as  having 
*^  unnecessarily  brought  prosecutions  for  for- 
**  gery,  for  his  own  private  advantage,  and 
having  unnecessarily  expended  large  sums  of 
money  in  conducting  the  same ;  or  of  offi- 
ciously interfering  in  regard  to  the  said  for- 
'*  geries,  and  of  conducting  the  trials  and  pro- 
'*  secutions  for  the  same,  injuriously  to  the  in- 
**  terest  of  the  Bank,  and  of  the  public,  and  un- 
fairly to  the  person  accused  ;  or  of  having  in- 
duced the  said  Frances  Mackay  to  admit  her 
guilt,  by  promising  to  her  she  should  not  be 
tried,  and  afterwards  inducing  the  Lord  Ad-' 
vocate  to  try  the  said  Frances  Mackay,  by 
"  concealing  the  promise  ?  And,  Whether 
"  the  said  words  do  falsely  and  injuriously  set 
"  forth,  that  the  Court  of  Justiciary,  on  being 
"  informed  by  Sir  William  Rae,  Baronet,  the 
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6f  BsoN       <«  former  Sheriff  of  the  coutity,  of  the  circtim* 
Stetsnsok.    **  stances  of  the  case,  meaning  the  circum- 

**  stances  set  forth  in  the  said  newspaper  rehu 
**  tive  to  the  said  Frances  Mackay,  expressed 
*'  its  high  disapprobation  of  the  pursuer's  con- 
*'  ducty-^^to  the  damage  and  ibjury  of  the  said 
"  pursuer  ?*' 

There  were  two  other  quotations,  and  the 
question  upon  each  was,  *<  Whether  the  said 
*<  words  are  of  and  concerning  the  pursuer, 
'*  and  are  false  and  injurious,  and  to  the  da* 
"  mage  and  injury  of  the  pursuer  ?" 

There  was  also  a  counter  issue. 

Or,  <<  Whether  the  pursuer  did  induce  the 
*^  said  Frances  Mackay,  by  a  promise  that  she 
'^  would  be  admitted  as  a  witness  against  others, 
*^  to  make  a  declaration,  or  declarations,  admit- 
**  ting  her  guilt,  and  did  afterwards,  notwith- 
standing said  promise,  and  by  concealing  the 
same  and  the  way  in  which  her  confession  had 
**  been  obtained,  induce  or  prevail  upon  the 
**  Lord  Advocate  to  give  his  instance  against 
'*  her,  and  did  afterwards  bring  her  to  trial, 
"  upon  the  1st  day  of  February  1819  ?*' 

A  piomiae  made       The  first  witucss  Called  was  Frances  Mackay. 
indictment,  to  In  the  coursc  of  Dcr  cfoss-examitiation,  she 
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was  asked  if  she  had  given  any  written  pl^mise  gibsok 

to  plead  guilty*  Steveksok. 

Jeffrey — It  is  incompetent  to  prove  this,  as  ^^^^^^  ^ 

the  accusation  is,  that,  before  indictment,  the  *^?^'?'^.!*??? 

'  '  'not  admitted  m 

pursuer  obtained  a  confession  by  a  promise,  and  evidence  of  the 

*  .«  •  »  witness  luTing 

no  irregularity  after,  will  justify  that  accusation,   been  induced  to 

^  •'  1  adroit  her  guilt 

How  can  a  promise  to  plead  gmlty  presume  a  g^™.oin- 
promise  not  to  try  ? 

Robertson. — It  is  competent,  under  the  pur-* 
suer's  issues,  in  diminution  of  damages,  and  al-^ 
so  under  our  issues  in  defence,  to  show  the  ex^ 
traordinary  nature  of  the  proceedings  in  this 
case* 

Lord  Chief  Commissioner. — The  question 
as  put,  is  only  whether  she  gave  a  written  pro- 
mise to  plead  guilty ;  but  from  what  has  been 
stdted,  I  suppose  I  must  add  to  it,  subsequent 
to  indictment.  This  being  held  as  the  ques* 
tion,  it  is  a  proper  subject  for  the  decision  of 
the  Court.  This  question  is  not  put  in  chief, 
but  on  cross-examination,  and  it  is  no  doubt 
competent  to  make  out  the  justification  by  cross 
questions.  As,  therefore,  by  the  act  of  Par- 
liament and  act  of  sederunt,  it  is  competent  on 
cross-examination ;  is  it  competent  in  the  cause? 
1st,  Is  it  competent  under  the  issue  where  no 
justification  is  taken,  and  where  the  plea  is  not 
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Gibson       guilty?   Sd,  Where  the  justification  is  takcin^. 
Stsv£N8ok.    will  it  sustain  the  justification  ? 

As  to  the  first,  the  whole  purview  of  the  law 
of  libel  is,  that,  though  there  is  a  relaxation 
when  the  evidence  is  offered  in  diminution  of 
damages,  still  it  must  have  reference  to  the 
thing  chai^d.  Now,  what  are  the  charges 
here  ?  The  first  is  a  charge  of  extortion  and 
unprofessional  conduct,  and  upon  this  no  justi- 
fication is  taken.  The  second  is,  that  the  pur- 
suer held  out  to  a  person  that  she  would  be 
taken  as  a  witness,  to  induce  her  to  confess  a 
crime,  and  that  he  afterwards  had  her  convict- 
ed of  the  crime. 

The  question  now  put  relates  solely  to  the 
second  charge,  and  how  can  it  be  said  to  go  in 
diminution  of  damages  ?  If  the  question  ap- 
plied to  any  antecedent  matter  relative  to  the 
subject  of  the  libel,  and  was  necessary  to  en- 
able the  party  to  defend  himself,  in  reference 
to  the  subject  charged,  or  if  it  related  to  the 
pursuer's  general  character,  it  might  be  compe- 
tent. But  being  an  inquiry  into  matter  subse- 
quent to  the  date  of  the  libel,  it  is  not  admis- 
sible. 

The  question  then  comes,  Whether  it  is  com- 
petent under  the  particular  issue  ?  and  in  this 
view  of  it,  I  should  have  been  better  pleased  if 
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the  discussion  had  arisen  at  a  subsequent  stage       Ctibsok 
of  the  proceeding,  and  after  we  had  heard  more    Stevsnson. 
of  the  evidence,  as  we  should  then  have  had 
much  better  means  of  knowing  whether  it  fell 
under  the  issue ;  but  there  is  no  impropriety 
in  putting  the  question  at  present. 

In  the  justification  much  of  the  libel  is  drop- 
ped ;  and  if  this  evidence  is  admissible,  it  must 
be  received  only  to  the  extent  of  the  justifica- 
tion. Now,  does  not  the  whole  justification 
rest  on  an  antecedent  promise  ?  There  is  not  a 
word  of  a  subsequent  promise.  I  shall  not  at 
present  say  what  a  promise  means,  but  I  hold 
that  the  issue  all  relates  to  a  precedent  promise, 
and  that  evidence  as  to  a  subsequent  promise  is 
incompetent,  unless  it  implies  one  precedent, 
of  which  there  is  nothing  in  the  evidence  point- 
ed at. 

Lord  Gillies. — I  completely  concur  in  this 
opinion,  and  before  stating  what  farther  occurs 
to  me,  I  must  again  request  attention  to  the 
terms  of  the  libel.  The  libel  is,  that  there  was 
a  promise  to  call  this  person  as  a  witness,  and 
that,  by  concealing  this  promise,  she  was  brought 
to  trial. 

The  amount  of  this  charge  is,  that  she  was 
constrained  to  plead  guilty  from  the  confessions 
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Gibson       got  from  ber  by  this  promfse*   This,  iiideed»  is 
Ste7£nson.    stated  in  words,  for  it  is  said  she  had  but  one 

course  left,  viz.  to  plead  guilty — ^that  clearly  is, 
that  she  pled  guilty,  not  in  consequence  of  a 
written  promise  after  indictment,  but  by  con- 
fession on  the  promise  before  indictment. 

Here,  the  defender  says,  she  pled  guilty  in 
consequence  of  a  written  promise,  but  the  state- 
ment in  the  newspaper  is,  that  it  was  necessary 
for  her  to  plead  guilty — she  was  put  in  a  situa- 
tion which  rendered  it  necessary  for  her  to 
plead  guilty,  which  is  inconsistent  with  this 
being  done  in  consequence  of  the  written  pro- 
mise. The  inference  to  be  drawn  from  a  writ- 
ten promise  is  the  reverse  of  what  is  stated  in 
the  libel.  I  state  my  opinion  with  diffidence 
from  the  little  ^xperieqce  here  in  such  pases, 
but  it  appears  to  me,  that  it  would  be  just  as 
competent  to  prove,  in  diminution  of  damages, 
that  the  pursuer  attempted  to  interrupt  the  par- 
don, as  to  prove  what  is  now  attempted. 

One  of  the  Judges  of  the  Court  of  Justiciary 
was  askpd,  on  cross-examinatipn,  to  state  what 
observations  were  made  on  MacJoiy's  case  by 
the  Lord  Advocate  and  Sheriff  in  the  EobiDg- 
Room. 
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Jefvejf.'^We  mu8t,  in  point  of  reguliurity,  g»8on 

objeet  to  this,  lest  it  should  be  held  a  prece-  Stxtsmson. 

dent ;  but  if  they  take  it  of  consent^  we  are  ^'^"^^"^^ 
most  anxious  to  hare  it  stated. 

Lord  Chief  Commissioneb. — If  you  do  not 
call  for  the  decision  of  the  Court,  it  cannot  be 
taken  as  a  pveoedent. 

When  the  deposition  of  a  witness  examined   The  pmraer 

reading  put  of 

in  London  on  interrogatories  was  produced,   the  depoddoo  of 
Mr  Jeffrey  stated,  that  he  wished  only  part  of  mined  on  inter. 

•^  ^     ,  .     '  nxntoriet  entit- 

It  to  be  read.  les  the  defender 

to  read  the 
whole. 

Robertson  objects.  They  must  read  his  an* 
swers  regularly,  or  allow  me  to  read  them  after- 
wards. 

Lord  Chief  Commissiomer. — This  arises 
out  of  the  difference  of  a  witness  upon  paper  and 
one  in  the  box.  If  be  were  in  the  box,  they  might 
put  only  such  questions  as  they  choose.  If  the 
pursuer  does  not  put  questions,  he  is  not  bound 
to  do  so,  but  the  other  party,  on  cross-exami* 
nation,  may  put  any  question  that  is  competent 
in  the  cause.  It  is  to  be  regretted  that  so 
many  examinations  on  commission  are  neces* 
sary ;  but  when  an  examination  is  taken  in  this 
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GiBflON 
V. 

Stevenson. 


manneri  and  the  opposite  party  bona  fide  thinks 
the  questions  sufficient  for  his  case,  must  he  not 
be  allowed,  either  now  or  after,  to  read  such 
parts  of  the  evidence  as  are  competent  ?  If  this 
question  relates  to  matter  which  the  Court  hold 
to  be  incompetent,  they  of  course  will  stop  it. 


Lord  Gillies.— The  pursuer  may  read  such 
answers  as  he  chooses,  but  the  defender  is  en- 
titled to  read  the  others. 


Incompetent  to 
ask  a  witness, 
whether  be  con- 
siders a  state- 
ment as  highly 
discreditable  to 
the  pursuer  ? 


An  objection  was  taken  to  a  question  put  to 
a  Writer  to  the  Signet,  whether  he  considered 
the  statement  in  the  Beacon  as  highly  discre- 
ditable to  the  pursuer  ? 


Lord  Chief  Commissioner. — I  cannot  un- 
derstand how  this  is  a  competent  question.  It 
is  not  for  the  Bench  to  instruct  Mr  Jeffirey 
how  to  conduct  his  case,  but  were  I  at  the  bar, 
I  would  ask,  whether  the  witness  understood 
this  to  apply  to  the  pursuer ;  and  whether  he 
considered  it  injurious  to  a  professional  gentle- 
man in  his  profession  ? 

cLetTtiSf j*ury,  ^  Opening  the  case  for  the  defender,  Mr 
^^^^^  M*Neill  stated.  That  there  were  letters  from 
^^i^^^^  the  pursuer,  which  showed  him  to  have  private- 
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ly  and  maliciously  slandered  the  former  Lord       Gibbon 

Advocate.  Stevenson. 

J^ey. — Mr  M*Neill  has  stated,  that  there 
are  passages  in  this  private  and  confidential  cor* 
respondence  which  ought  to  be  thrown  out  of 
view,  and  yet  these  are  the  passages  which 
he  brings  -most  prominently  forward,  for  the 
purpose  of  creating  prejudice. 

Robertson. — When  a  counsel  is  stating  his 
case,  he  must  state  what  he  considers  material, 
and  is  entitled  to  read  the  letters. 

Jeffrey. — The  rule  is  directly  the  reverse ; — 
it  is  only  documents,  that  are  clearly  evidence, 
that  can  be  read  ;  and  if  they  are  even  doubt- 
ful, the  document  is  described,  not  read. 

Lord  Chief  Commissioner.— There  is  no- 
thing so  clear  as  the  manner  in  which  this 
should  be  managed,  if  the  usual  comkas  of  the 
bar  is  observed.  I  will  not  say  that  irrelevant 
matter  does  not  come  forward,  and  that  occa* 
sionally  statements  are  made  which  ought  not 
to  be  heard  by  the  Court,  when  they  and  the 
Jury  are  sitting  together;  but  that  cannot  form 
a  rule  by  which  the  Court  is  to  decide.  An 
opening  speech  ought  to  be  descriptive  of  the 
nature  of  the  case,  but  ought  not  to  go  into  the 
details.    If  this  case  is  opened  in  the  manner 
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Gibson       ter  of  any  individual,  except  the  pursuer  or  de- 

STE7EN80K.    fender,  is  evidence. 

""^'">^'^^  As  one  party  says  tWs  letter  contains  matter 
which  is  not  evidence,  the  only  way  to  bring 
this  out  is,  by  putting  questions  to  the  witness, 
to  which  objections  may  be  taken. 

wi£SJ*p!irtS°r        It. was  then  agreed  that  part  of  the  letter 
Smtyir  should  be  read.     When  this  was  read— 

8Ut  on  having 
all  read  that  re- 
lates to  the  wme        Jeffrey  read  a  little  more. 

matter.  **'      '^ 

Robertson  then  read  the  whole.     The  same 
rule  must  apply  to  both  sides  of  the  bar. 


The  Court  will 
Dot  interfere  to 
compel  the  Lord 
Advocate  to  dis- 
close communi- 
catione  made  by 
him  to  the  Secre- 
tary of  State. 


Lord  Chief  Commissioner. — It  is  said  that 
the  same  rule  must  apply  to  both  sides,  and 
this  is  clearly  true.  The  rule  is,  that  all  that 
relates  to  the  same  matter  may  be  read,  but 
subject  to  all  objections  as  to  its  admissibility. 

If  a  part  is  wished,  and  it  is  objected  that  it 
is  not  admissible  evidence,  then  the  Court  will 
decide ;  but  the  general  rule  is,  that  it  is  in  the 
power  of  the  party,  against  whom  a  document 
is  produced,  to  have  all  read  that  relates  to  the 
same  matter. 

On  cross-examination,   Mr  Jeffrey  asked 
Lord  Meadowbank,  whether  the  implied  pro- 
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mise  .was  mentioned  in  the  communication  to       Gibson 

If, 

the  Secretary  of  State  ?  which  his  Lordship  de-    Stsvensok. 
clined  answering,  unless  the  Court  ordered  him 
to  do  so. 

Lord  Chief  Commissioner. — It  is  impose 
siUe  for  the  Court  to  interfere. 


An  objection  was  taken  to  the  production  of  a  letter  not  en- 
a  letter  from  the  Bank  of  England  to  the  pur-  ikctt  stated  in  it 
suer. 


Lord  Chief  Commissioner. — This  cannot 
be  jreceived.  If  the  facts  could  be  brought  to 
bear  on  the  case,  then  a  commission  ought  to 
have  been  taken,  or  the  witness  put  in  the  box, 
and  examined  in  the  same  manner  as  Lord 
Meadowbank  and  the  Lord  Advocate.  The 
facts  are  only  established,  by  their  having  stated 
them  on  oath ;  but  even  if  the  witness  were 
here,  he  could  not  speak  to  these  facts. 

On  an  action  for  a  libel,  there  are  two  de- 
fences : — First,  It  may  be  saidf,  there  is  no  li- 
bel ;  and  upon  this  point  much  ingenuity  has 
been  displayed  in  this  case.  The  other  de- 
fence is  a  justification.  The  fact  now  sought 
to  be  established  cannot  be  evidence,  either  on 
the  question  of  damages  or  justification. 
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GiBflOH  Cockbum  and  Jeffrey^  fpr  the  pmoer*-^ 

Stevensok.    His  is  an  actidn  to  recover  damages  from  <&& 

publisher  and  part  j^roprietor  of  the  Beacon 
newspaper,  for  a  gross  libel,  which  amounts  to 
this,  that,  as  agent  for  the  Bank  of  England^ 
the  pursuer  swindled  them  out  of  L.  1300,  and 
that,  in  the  proceedings  as  to  Frances  Mackay, 
he  was  guilty  of  murder,  produced  by  fraud. 
This  is  liot  an  attack  oil  public  or  political  con- 
duct, to  which  the  pursuer  would  never  object, 
but  on  his  private  and  professional  conduct, 
and  founded  on  falsehood. 

The  defender  refused  to  give  up  the  author, 
and  the  libel  was  repeated.  The  terms  of  the 
issue  in  justification  are  material,  as  they  limit 
the  defender  to  what  took  place  before  the  in- 
dictment. 

McNeill,  for  the  defender,  maintained.  We 
will  justif J  all  the  statements  made,  by  proving 
the  facts  which  took  place.  Many  of  the  state- 
ments, to  whic&  the  pursuer  objects,  apply  to 
the  Bank^  and  not  to  him. 

At  the  time  Mackay's  declarations  were 
taken^  she  was  treated  as  a  witness,  not  as  a 
person  accused. 

10 
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Lord  CmiF  CclMMl8SlbNER.-:-Beforfe  gdiHg         Gibbon 

ibto  th^  particulars  df  this  case,  I  think  it  my  Ste^emson. 
duty  to  obsei^e,  that,  in  every  case  of  this  sort, 
I  have  mildd  it  a  rule,  in  imitation  df  Some  of 
the  ablest  Judges  Who  have  presided  at  ttijUn  by 
Jury  in  matter  df  libel,  td  desire  the  Jury  tb  ke^ 
in  liiiud  that  ii  is  their  duty  to  construe  plain 
words  by  theit*  plain  and  obvious  meahing,  and 
as  any  person  reading  them,  or  hearitig  thetii 
iti  the  cotnmdn  course  of  affairs,  would  under- 
stand them.  You  are  not  to  make  nice  distifld* 
tions,  as  td  who  is  meant,  or  what  is  nieatit* 
But  reading  the  passages  complained  of,  as  ydti 
would  in  your  own  room,  or  in  a  eoffee-rootri, 
you  are  to  say  whether  the  pursuer  is  the  per* 
sbn  meant,  and  whether  the  matter  complained 
of  is  libellous  of  him,  and  is  falsely  and  injuri- 
ously said  of  him. 

On  the  first  part  of  the  publication  you  arfe 
td  say  on  the  evidence,  (which  his  Lordship 
stated  fully,)  whether  Mr  Gibson,  as  the  agent 
of  the  Bank  of  England,  is  held  out  as  having 
in  that  character  improperly  induced  the  Bank 
of  England  to  expend  large  sums  of  money  ih 
the  prosecution  of  forgers  of  their  notes.  To 
the  second  part  of  the  publicMion  you  are  alsb 
to  apply  sound  common  sense,  and  to  say  v^he- 
ther  the  pursuer  is  meant,  what  the  nature  of 
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Gibson       the  libel  18,  and  whether  it  is  not  a  more  griev« 
Ststeksqn.    ous  libel  than  the  first.    The  accusation  isj  that 

he  induced  a  young  woman  to  confess  her  guilt, 
under  a  promise  that  she  should  not  be  tried, 
and  afterwards,  by  concealing  the  promise,  in- 
duced the  !Lord  Advocate  to  try  her.  To  this 
issue  there  is  a  justification  or  plea  of  the  truth 
set  up  by  the  defender ;  but,  on  comparing  the 
plea  with  the  libel,  it  appears  that  they  are  not 
co-ordinate,  as  part  of  the  libel  is  dropt  in  the 
justification.  Where  the  justification  does  not 
cover  the  libel  it  goes  for  nothing,  and  you 
have  only  to  judge  of  the  libel ; — ^where  it  does 
meet  the  libel,  you  must  consider  the  evidence 
by  which  the  justification  is  sustained  by  the 
defender,  and  answered  by  the  pursuer.  On 
this,  important  evidence  was  given  for  the  pur* 
suer,  and  a  part  of  it  arose  out  of  a  letter  put 
in  evidence  by  the  defender,  which  shows  that 
the  application  for  the  pardon  of  the  young  wo- 
man was  not  grounded  on  any  promise  by  the 
pursuer. 

The  letter  of  the  SheriflP(Sir  William  Rae) 
is  strong  evidence  as  to  the  matter  in  the  libel 
being  false,  as  it  shows  the  pursuer's  determi- 
nation not  to  try  Mackay,  but  to  try  one  Cook  j 
and  that  that  was  the  opinion  of  Mr  C.  Ross, 
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the  counsel  employed  by  the  pursuer  for  the       Gibson 
Bank.  Stevinsok. 

The  matter  of  damages  is  exclusively  for  the 
Jury.  It  is  not  unfit,  however,  to  state  princi- 
ples to  guide  your  decision  ;  but  as  it  is  diffi- 
cult to  find  cases  that  coincide,  we  must  take 
each  case  as  it  comes  before  us.  If  you  are  sa- 
tisfied that  this  gentleman  has  been  falsely  ac- 
cused of  bringing  unnecessary  prosecutions  at 
the  instance  of  the  Bank  of  England  for  his 
own  private  advantage,  and  of  inducing,  by  a 
promise,  the  young  woman,  Frances  Mackay, 
to  make  a  confession  of  her  guilt,  and  of  after- 
wards breaking  that  promise,  and  trying  her  for 
forgery,  you  will  find  so  by  your  verdict,  and 
award  such  damages  as  you  think  fit.  Mr 
Gibson  has  a  public  duty  as  agent  for  the  Bank. 
I  remember  an  action  for  a  libel  against  a  pub- 
lic officer  who  was  libelled,  like  Mr  Gibson,  as 
to  acts  in  the  discharge  of  his  duty,  when  the 
Judge,  in  advising  the  Jury  as  to  damages, 
said,  when  a  person  of  this  description  is  libel- 
led, and  the  libel  proved  to  the  satisfaction  of 
the  Jury — as  to  damages,  place  yourselves  in 
the  situation  of  the  party  libelled,  and  ask 
yourselves  what  sum,  according  to  your  own 
feelings,  you  consider  to  be  an  adequate  com- 

p 
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Gibson       peiisation.     By  attending  to  this  rulet  you  wiU 
Stkvenson.    come  at  what  you  ought  to  give  as  damages  to 

the  pursuer. 

Is  there  proof  of  such  a  promise  as  induced 
Mackay  to  confess?  In  common  sense,  Is 
there  proof  of  what  the  defender  undertook  to 
prove  ?  Or  is  it  only  proof  of  such  a  promise 
as  operated  on  the  conscience  of  the  Officer  of 
the  Crown  to  prevent  her  suffering  ?  What  is 
the  promise  mentioned  in  the  libel  ?  Is  it  not 
such  as  a  plain  person  would  understand  to  be 
a  promise  of  pardon  to  induce  her  to  confesst 
and  is  it  not  such  a  promise  that  is  said  to  be 
violated  ?  You  are  to  say  whether  such  a  pro- 
mise is  established  as  was  meant  by  the  libel  ? 

Sir  William  Rae's  letter,  referred  to  in  his 
evidence,  is  a  most  important  document ; — it 
was  given  in  proof  of  the  justification  ;  but  it 
proves,  that  the  pursuer  was  anxious  that  Mac- 
kay should  not  be  tried. 

On  the  amount  of  damages,  it  is  delicate  for 
the  Court  to  touch,  and  always  dangerous  to  be 
full.  If  you  are  of  opinion  that  he  is  libelled, 
then  ^his  is  a  libel  against  a  man  high  in  his 
profession. 

I  leave  the  case  with  you,  requesting  you  to 
consider  the  effect  that  would  have  been  pro- 
duced on  your  own  minds  by  such  a  charge. 


n 


1892.  THE  JURY  COURT.  2S7 

Verdict  for  the  pursuer,  damages  L*  500.  Aitkbn 

DUOOEON. 

Monereiff'f  Jeffretf,  Coekbum,  Cuninghamt,  aad  Gibson,  for 

the  Parsuer. 
Robertsaitf  M*Neiiif  aud  Menxies,  for  the  Defender. 
(Agents,  Jgmet  Ba^our,  w.  •.,  and  J^mi§  S,  WUson^  w.  t.) 


THE  LORD  CHIEF  COMMISSIOKEB. 


AiTKEN  V.  Dudgeon.  1822. 

Dee.  16. 

An  action  of  damages  for  de&mation.  Dnoa^  dum. 

ed  for  defama- 


Defence. — The  expressions,  if  used,  were 
used  in  Court,  and  were  pertinent  to  the  ques- 
tion at  issue. 

The  issues  were.  Whether,  in  a  letter,  (which 
was  quoted,)  the  defender  falsely  and  injurious- 
ly accused  the  pursuer  of  perjury,  in  a  question 
as  to  the  quality  of  tumip-seed  ?  And  whether, 
in  a  Justice  of  Peace  Court,  he  falsely,  mali- 
ciously, and  injuriously,  made  the  same  accusa- 
tion ?  And  whether  he  falsely  and  injuriously 
repeated  it  after  the  cause  was  decided  ? 


lion. 


^8 


CA8£S  TRIED  IS 


Dec.  16, 


AlTKBN 

DUDGKON'. 


In  opening  a 
case,  counsel 
ought  to  describe 
a  document*  and 
not  to  lead  it. 


In  opening  the  case  for  the  pursuert  Mr 
MoncreifF  was  about  to  read  a  letter,  to  which 
Mr  Jeflfrey  objected. 

Lord  Chief  Commissioner* — Describe  the 
letter,  and  state  that  you  mean  to  give  it  in  evi* 
dence.  It  is  much  better  for  the  clerk  to  read 
it,  and  then  the  Jury  understand  it  to  be  evi- 
dence. 


Cireum^tanoes 
in  which  parol 
evidence  was  ad* 
mitted  of  what 
(he  defender 
swore  in  another 
court. 


A  witness  for  the  pursuer  was  asked,  on 
cross-examination,  Whether  the  defender  swore 
that  the  seed  was  pure  ? 

Moncrqfff  for  the  pursuer.— It  is  incompe- 
tent to  prove  a  proof  in  this  manner. 

Lord  Chief  Commissioner. — It  is  not  com- 
petent to  go  into  extraneous  evidence  to  prove 
peijury ;  but  they  may  prove  the  res  gesta  at 
that  meeting.  There  is  a  general  defence  on 
one  issue,  and  upon  that  there  cannot  be  a 
doubt  that  this  is  competent,  whether  it  is  so 
or  not  on  the  other  issues. 


Monereiff.^^The  facts  show  malice, .  as,  in- 
stead of  makiqg  an  apology,  the  defender  re- 
peats the  statement  in  the  Justice  of  Peace 
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Court.     Even  the  private  letter  would  have 
subjected  him  in  damages. 

Jeffrey. — ^This  statement  was  not  made  cool- 
ly, but  in  the  heat  of  discussion.  The  pursuer 
has  not  proved  either  malice  or  injury,  and  one 
or  other  is  necessary  to  subject  a  defender  in 
damages.  The  statement  in  Court  was  only 
that  the  evidence  was  false,  and  similar  state- 
ments are  made  every  day  by  counsel,  and  a 
party  is  entitled  to  more  indulgence  than  a 
counsel.  Malice  must  be  proved.  The  last 
issue  cannot  be  taken  as  a  Borate  calumny, 
but  is  a  mere  continuation  of  the  proceedings 
in  Court. 


AlTX£N 

V* 

DUDGBOK. 

Hutchison  v. 
Naismith,  M47 
18,  1808,  M. 
App.  Delinq. 


Fortettb  v.  Earl 
of  Fife,  VoL  II. 
P.469L    Rnk. 
IV.  4.  §  80. 
Had{^D  V, 
Scarlett,  1  BarD. 
and  Aid.  232. 


Lord  Chief  Commissioner. — In  this  ease 
I  shall  merely  give  a  short  explanation  of  the 
questions  in  the  issues.  On  the  first,  it  is  ma- 
terial that  the  letter  does  not  contain  the  terpi 
peijuryi  but  it  is  for  you  to  say  whether,  in 
common  sense*  the  quotation  from  Mr  Erskine^s 
work  implies  a  charge  of  that  nature,  and  if  it 
does,  then  it  is  false  and  injurious,  as  there  is 
no  justification  pleaded,  and,  consequently, 
there  could  be  no  proof  of  perjury^  This  be- 
ing contfdned  in  a  private  letter,  is  a  cir- 
cumstance material  for  your  consideration, 
though  undoubtedly  a  private  unpublished  let- 
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AiTKEK  ter  is,  by  the  law  of  Scotland,  a  ground  f<Hr  da- 
Dua>GKON.      mages. 

The  next  pdnt  is  the  prooeedmg  in  Courtt 
and  it  has  been  recently  established^  that  here 
malice  must  be  proved,  and  is  the  foundation 
of  the  action.  But  it  does  not  require  direct 
evid^ice,  as  malice  may  be  inferred  from  facts 
and  circumstances.  In  a  cause,  either  a  party 
or  his  counsel  uttering  words  pertinent  to  the 
cause,  is  justifiable.  You  cannot  find  damages 
unless  the  words  were  needlessly  and  mali- 
ciously used,  and  if  they  were  so  used,  you  will 
not  wei^  them  in  golden  scales. 

It  has  been  proved,  that  words  to  the  effect 
stated  were  used  by  the  defender ;  and  he  was 
entitled  to  compare  the  evidence,  and  comment 
upon  it,  without  being  liable  in  an  action. 

It  is  said,  malice  is  to  be  inferred  from  the 
prior  letter  and  subsequent  statement  $  but  tlie 
letter  was  a  private  one  months  before,  and  the 
subsequent  statement  was  made  in  eircum» 
stances  which  show  that  it  proceeded  from  pas- 
sion, not  malice. 

Upon  the  third  issue,  proof  of  falsehood  and 
injury  is  sufficient,  and  I  must  estate  to  you, 
that  as  the  cause  was  decided  before  this  was 
said,  the  defender  has  done  what  entitles  the 
pursuer  to  a  verdict  on  this  issue ;  but  you  will 
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consider  the  circumstances  in  which  it  was  done, 
that  it  was  within  a  minute  of  the  decision,  and 
when  the  party  was  in  a  passion. 

If  you  agree  with  me  in  this,  and  if  the  first 
is  not  a  charge  of  perjury,  then  the  damages 
for  the  third  will  be  such  as  will  not  much  gra- 
tify the  pursuer ;  and  the  case  would  have  been 
much  better  settled  by  some  farmers  in  the 
county  of  Ross  than  in  a  Court  of  Law. 


2S1 


Hunter 
Caason. 


Verdict — **  For  the   defender  on  all  the 


issues* 


39 


Moncreiff' vdA  Cockbum,  for  the  Purauer. 
Jeffriif,  for  the  Defender. 

(Agenti,  AiniHe  ^  Macallan,  w.  s.,  and  Thomat  Walker,) 


P&E8EKT, 
THE  LORD  CHIEF  COMMISSIONER. 

t 

Hunter  v.  Carson. 

1S22. 
Dec  20. 

This  was  a  case  sent  to  try  certain  questions  special  findingf 

,  in  a  question^ 

of  fact,  to  enable  the  Court  of  Session  to  decide,  whether  Uie  de- 

11  \        1    o      t  Til  •  fender  had  giui- 

whether  the  defender  was  hable,  as  cautioner,  tanteed  the  i»j. 

for  James  Grordon  in  Overlaw,  for  the  price  of  ^ac^tai^^. 
a  number  of  cattle.  r  o  ca  c. 


282 


CASES  TRIED  IN 


Dec.  20, 


Hunter 

V. 

Carson. 


The  trustee  on  Gordon's  estate  was  called* 
and  the  duplicate  of  the  proceedings  in  the  se«> 
Thedupikltrof  questration,  made  as  dii*ected  by  the  bankrupt 
SSr£°Se        act,  was  produced. 

Cockburn^  for  the  defender,  objects,  The 
original  ought  to  be  produced. 

Jeffrey. — This  is  made  under  authority  of 
the  statute,  and  is  jiodged  as  evidence  in  the 
Court  of  Session. 


trustee  in  a 
buikraptcy  re- 
c^ved  as  evi- 
dence. 


LfORD  Chief  Commissioner.^ — There  is  a 
great  difference  between  a  private  copy  and 
one  made  by  statute ;  and  this  is  a  document 
which  the  Court  of  Session  are  to  act  upon. 
After  looking  at  the  clause  in  the  statute  his 
Lordship  said,  this  copy  is  evidence  for  every 
purpose  for  which  the  Sederunt  Book  is  evi- 
dence, and  must  be  received. 


Incompetent  to 
prove,  by  the 
trustee  on  a  se- 
questrated es- 
tate, ttiat^  from 
the  declaration 
of  the  bankrupt 
and  states  of  ac- 
counts, the 
bankrupt  was 
insolvent  at  a 
particular  date. 


The  trustee  was  then  asked.  Whether,  from 
the  declarations  of  Gordon,  the  state  of  ac- 
counts, or  otherwise,  he  could  state  whether  he 
was  insolvent  on  26th  October  ?  An  objeetion 
was  taken,  that  the  declarations  of  the  bankrupt 
were  not  evidence. 

Lord  Chief  Commissioner.^— The  objection 
to  this  is  very  strong.     Suppose  it  had  been 
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upon  oatb,  still .  it  is  in  another  proceeding, 
with  other  parties.  This  Court  must  have  the 
evidence  upon  oath,  and  in  presence  of  the 
Jury,  but  I  have  no  objection  to  calling  Gor- 
don back .  to  i^eak  to  the  facts,  and  you  may 
examine  him  from  the  declaration. 

Whigham^  for  the  pursuer,  wished  the  Jury 
to  return  to  the  Court  of  Session  the  precise 
words  that  were  used. 

Coekhum  admitted,  that  the  liability  depend- 
ed on  the  precise  words,  but  that  the  words 
proved  were  such  as  were  constantly  used  in 
markets,  without  the  least  intention  of  becom- 
ing a  cautioner. 

Lord  Chief  Commissioner. — The  case  has 
been  concluded  without  evidence  for  the  de- 
fender ;  but  to  entitle  you  to  find  for  the  pur- 
suer, you  must  be  satisfied  that  he  has  proved 
the  different  issues,  and  must  attend  particu- 
larly to  the  words  used  by  the  different  wit- 
nesses. It  has  been  correctly  stated,  that  you 
are  not  to  decide  the  right  betwixt  the  parties, 
but  to  return  findings  upon  the  issues,  that  the 
Court  of  Session  may  decide,  whether  there 
was  a  guarantee,  which  may  undoubtedly  be 
proved  in  this  manner.    The  return  may  either 
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Dec.  90, 


HUNTEB 

V. 

Carson. 


be,  by  a  finding  for  the  pursuer,  or  defender, 
on  each  issue,  or  by  re-echoing  the  terms  of 
the  issues. 


His  Lordship  then  w^it  through  the  evi- 
dence applicable  to  each  issue. 

Verdict.— The  Jury  found  one  of  the  issues 
not  proven;  and  on  the  others,  they  found 
certain  expressions  which  had  been  used  by  the 
defender  at  the  time  the  cattle  were  sold ;  and 
that  at  that  time  Gordon  was  insolvent,  but 
that  his  insolvency  was  not  known  to  the  de^- 
fender. 


Jeffrey  and  Whighatn,  for  the  Pursuer. 
Cockburn  and  Maitland,  for  the  Defender. 

(Agent«,  fVelA  ^  Ewart,  w.  s.,  Corrk  ^  WeWt,  w.  s.) 


FacU  indorsed 
on  the  i»oe  by 
otntent  of  bo^ 
parties. 


Whigham  moved  to  have  it  indorsed  on  the 
issues,  that  Hunter  and  Gordon  were  not  pre» 
viously  acquainted. 

Lord  Chief  Commissioner. — You  must 
show  to  the  Court,  that  it  is  expedient  to  in- 
dorse  it,  and  then  you  must  satisfy  the  Jury 
that  the  fact  is  as  you  state  it.  This  is  the  se- 
cond application  of  this  sort,  and  in  the  former 


case  the  Court  did  not  think  it  expedient  to  ex-   '  humtsr 
ercise  their  discretion. 

Cockbum.^^We  also  wish  a  fact  indorsed, 
viz.  that  Gordon  was  notoriously  in  good  credit 
at  the  time.  I  have  all  along  regrettedi  that 
there  was  no  issue  on  the  reputation,  which  is 
the  true  question  in  a  case  of  this  sort,  as  un- 
der the  return  to  the  last  issue,  the  other  party 
may  say  that  there  was  no  foundation  for  be- 
lieving him  solvent. 

Whigham. — There  is  nothing  in  this  case  of 
reputation,  but  of  representation. 

His  Lordship  intimated,  that  both  applica^ 
tions  appeared  to  him  to  be  for  new  issues,  not 
for  the  indorsing  detached  facts.  But  by  con- 
sent  of  the  parties,  his  Lordship  allowed  both 
to  be  indorsed. 
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Tytlbs 

V. 

Macivtosh. 


PREBEKT, 
LORDS  CHIEF  COBIMIMIOKER  AKD  PITMILLT- 


-^^-  Tytler  v.  Macintosh. 

Jan.  10. 

D^i^  for  de-   This  was  an  aetion  of  damages  for  defamation^ 

in  letters  writteii  in  1820  to  the  Lord'Lieute- 
nant  and  to  the  Member  of  Parliament  for  the 
county  of  Inverness. 

Defence.— The  process  is  a  fishing  one, 
but,  so  far  as  the  averments  are  intelligiblct 
they  are  denied.  The  defender,  as  a  Justice 
of  Peace  and  Freeholder,  was  entitled  and 
bound  to  make  confidential  communications  to 
the  Lord  Lieutenant  and  Member  of  Parlia- 
ment. The  pursuer  was  the  aggressor,  being 
connected  with  the  Inverness  Courier  newspa- 
per, in  which  the  defender  has  been  grossly  de- 
famed. 

The  issues,  which  were  long,  owing  to  the 
recital  of  passages  in  letters  and  newspapers, 
which  were  complained  of  as  libellous,  put  the 
question.  Whether  the  letters  were  written  and 
sent?    Whether  the  passages  quoted  were  of 
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and  concenung  the  pursuer,  &c.  ?    There  was       Tytler 
also  an  issue  in  justification  upon  certain  reso-    Macintosh. 
lutioDs  passed  at  Inverness,  which  were  sub-      ""^^^"""^ 
scribed  by  the  pursuer,  and  a  number  of  other 
persons,  which  the  defender  alleged  were  de- 
famatory of  him. 

Moncreiff^  moves  for  a  diligence,  before  put-  Jan.  12, 1821. 
ting  in  a  condescendence. 
Cockbum. — A  party  is  not  entitled  to  a  di-   a  diligence  for 

,  ,       reoorerinff  writ- 

ligence  to  fish  for  grounds  of  action,  but  only  in   ing>,  granted  be- 

—  V      •      •  rv^i  •  fore  a  oonoe* 

tnodum  probattonis.     The  summons  contams   Mendeooeput 
no  specific  charge,  and  is  irrelevant.  ^ 

Lord  Pitmill y. — Before  the  institution  of 
this  Court,  if  any  question  had  occurred  on  the 
relevancy  of  a  summons,  we  would  have  granted 
a  diligence,  and  I  suppose  the  same  would  be 
done  here.  And  after  the  evidence  is  produced, 
if  this  Court  is  of  opinion  that  there  is  a  point 
of  relevancy,  they  will  remit  the  case  back. 

Lord  Chief  Commissioner.-— Mr  Cock- 
burn  has  stated,  that  this  has  been  refused  in 
innumerable  instances,  and  I  recollect  the  cases 
of  Scott  V.  M^Gravin,  and  Kerr  v.  Duke  of  Rox- 
burghe.  These  were  refused  on  the  special 
circumstances  of  the  cases ;  but  I  should  be  ve- 
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Jan.  lOy 


Tytler  ly  kath  to  vaiy  the  rule  fixed  in  the  Court  of 
Macixtosh.    Scsnon* 

So  far  from  this  summons  being  vague,  it  ap- 
pears to  the  Court  that,  by  the  other  party  de< 
nying  it,  an  issue  might  be  framed,  upon  which 
the  case  might  be  tried,  and  the  witnesses  cal» 
led  to  produce  the  letters  at  the  trial. 

As  to  a  condescendence,  it  is  not  necessary 
for  the  question  of  relevancy,  which  lies  behind ; 
but  if  this  would  be  granted  in  the  Court  of 
Session,  I  shall  not  object. 

Lord  FiTMU.LY.-~The  general  rule  in  the 
Court  of  Session  is,  not  to  grant  the  diligence 
before  the  condescendence  is  put  in,  but  when 
necessary  it  is  granted. 

Lord  Gillies.  «-*That  is  the  undoubted 
rule. 

a 

The  diligence  was  accordingly  granted. 


Not.  21,  1821. 
Circumstances 
in  which  a  dili- 
gence for  reco- 
vering writings 
was  refused. 


The  defender  subsequently  applied  for  a  dili- 
gence before  giving  in  his  revised  answers. 

Lord  Chucf  Commissioner. — ^Grranting  a 
diligence  is  a  very  delicate  matter,  and  it  ought 
not  to  be  granted,  unless  the  documents  are  dis- 


1823. 


THB  JURY  COURT.  239 


tinctly  specified.'  I  am  not  to  lay  down  a  rule  Tytler 
applicable  to  all  cases ;  but  were  I  to  irame  a  Macintosh. 
general  rule,  I  should  be  disposed,  in  all  cases 
of  this  nature,  to  allow  both  parties  to  come 
forward  on  their  own  strength,  and  without  the 
aid  of  the  Court.  But  on  attending  to  the 
practice  in  the  Court  of  Session,  and  also  here, 
we  do  not  carry  the  rule  so  far,  and  in  this  case 
we  assisted  the  pursuer,  as  his  specification  was 
sufficient.  But  not  so  on  the  present  occasion, 
as  we  should  be  granting  a  diligence  to  enable 
the  defender  to  recover  what  he  did  not  know 
at  the  time  of  bringing  his  action. 

A  defender  in  delicts  is  presumed  innocent 
till  the  reverse  is  proved. 

The  diligence  ought  not  to  be  granted  hoc 
statu,  as  he  can  obtain  part  of  the  documents 
without  the  assistance  of  the  Court.  Others  re- 
late to  correspondence  with  high  authorities, 
the  production  of  which  in  evidence  may  not 
be  compellable,  and  he  has  not  given  a  sufficient 
specification. 

The  diligence  was  refused  hoc  statu,  and  an 
order  made  to  lodge  the  answers. 


At  the  trial,  in  the  course  of  the  examination    in.an  "tion  for 

of  the  I^rd  Lieutenant,  he  was  asked,  whether   tent  for  the  pur- 
suer to  prove 
his  general  cha- 
racter. 
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Tytlbr 
Macintosh. 


he  thought  the  pursuer  a  person  who  would  be 
guilty  of  such  conduct  as  was  charged  in-  the 
issues. 

J^^iff  for  the  defender,  objects,  This  is  in- 
competent. 


Lord  Chief  Commissioner. — I  think  you 
may  establish  the  character  of  the  pursuer  in 
general,  that  the  Jury  may  judge  whether  he 
is  capable  of  acting  in  the  manner  stated  in  the 
letters;  and  this  appears  to  me  the  proper 
course  of  examination. 


When  two  letters  were  proved. 

Jeffrey. — I  submit  they  are  bound  to  pro- 


A  party  pro- 
dadiigi.ttof 
a  oorrespoadence 

bound  to  pro-      ducc  the  Ruswcr  to  the  first,  before  the  second 

dace  the  whole.  .  •      ,  •  •  <■ 

can  be  received  in  evidence. 


Lord  Chief  Commissioner.— I  cannot  or* 
dec  them  to  add  to  their  evidence.  It  would 
be  strange  if  the  whole  of  a  correspondence,  to 
whatever  length  it  might  run,  must  necessarily 
be  produced.  It  is  clear,  that  you  may  give 
this  in  explanation ;  but  if  the  letters  produced 
contain  all  upon  which  the  pursuer  relies,  it 
would  be  strange  if  the  Court  were  to  interfere, 
and  say  he  must  produce  more. 
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During  the  examination  of  the  second  wit- 
ness, a  letter  dated  in  1815  was  produced. 

m 

Lord  Chief  Commissioner. — How  is  this 
evidence  ?  It  may  be  very  good  to  refresh  the 
memory  of  the  witness ;  but  being  shown  to 
the  witness  does  not  make  it  evidence,  unless  it 
refers  to  the  matter  contained  in  these  issues. 


Tttlke 

V. 

Macintosh. 

A  letter  in  1816 
not  received  in 
evidence  on  * 
question  of  de« 
fmmation  in  Iet« 
ten  written  in 
1820. 


The  Clerk  of  the  Peace  was  called,  and   Aeopvofadr- 

-  r  •        1        1     ^  1        *^**'  leiia  tent 

shown  a  copy  of  a  circular  letter  sent  to  the  by  tiie  cierk  of 

different  districts  of  the  county  ia  1817i  direct-  twom^u  oor. 

ing  lists  to  be  returned  of  persons  proper  to  be  ^en'in  ew! 

Justices.  *^'^"*- 

Jeffrey. — ^This  is  not  evidence,  as  there  is  b 
person  here  to  swear  to  the  facts. 

Lord  Chief  Commissioner. — This  is  not 
yet  evidence }  but  there  is  nothing  to  prevent 
it  being  made  so. 

The  Commission  of  the  Peace  for  the  county 
was  produced,  and  the  pursuer  was  about  to  call 
a  witness  to  prove  it. 

Jeffrey. — We  admit  this. 

Lord  Chief  Commissioner.-— If  any  thing 
proves  itself,  surely  this  instrument  under  the 
Great  Seal  does. 


W6 


CAfSS  TaiBD  IN 


Jul.  10, 


TVTtER 
V. 


4.  peiwD  Iwring 
no  acii<HB  in  4e- 
MD4eiict  for  de- 

teined  10  letten 
iq  Iwue,  Admit* 
ted  at  A  wttntis. 


A  mikneset  examined  in  itUiiaiiiuM,  a^itted 
that  he  had  ^a  actian  of  damages  in  depend- 
ence, founded  on  the  letters  upon  which  the 
presant  actf;io&  rested. 

Loud  Chubf  Oomiv  i8sioKER.^~Tfaat  may  af- 
fepk  the  credit,  but  not  the  aompatencyy  of  the 
witness. 


He  was  then  examined  and  asked.  Whether 
he  made  a  prcqposal  to  the  pursuer  to  establish 
a  newspaper  ?  Tp  which  an  objection  was  taken. 

Lord  Chief  Commissioner.  -~  We  may 
surdy  have  it  from  the  witness,  that  he  made  a 
proposal ;  but  we  cannot  have  any  thing  that 
will  render  Mr  Tytler's  conversation  evidence. 

It  ^n^  proposed  to  put  into  the  hands  of  the 
Jury  a  printed  copy  of  the  letters  founded  on. 

LoRB  Chief  Commissioner. — ^When  in  such 
hands,  there  ean  be  no  suspicion  of  any  thing 
improper.  But  there  is  a  great  objection  to 
printing  matter  of  this  sort,  as  it  might  get  in- 
to the  hands  of  the  Jury,  and  prejudice  their 
minds  b^ore  they  came  into  Court. 


Moncreiff'  opened  the  case,  and  stated.  That 
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the  pi«uer  btbg  Sheriff  «id  Vioe-LieateBtnt,       Tvx«» 
eRposed  him  to  observatkxn,  but  he  ought  ala^i    Maciwtmh. 
on  that  aceouit,  to  htte  the  greater  protectioii     '"^^'"^^ 
Scorn  false  aoeiiBatioii.    The  chaiges  aM  inju* 
rious,  and  are  admitted  to  be  false,  with  the 
eKc^ptmi  of  one,  upon  which  they  plead  the 
truth* 

The  geMral  defence  is  m  plea  that  the  1^ 
ters  were  confidential.  But  this  eannot  be 
maintained,  as  the  defender  broke  the  confix 
dence. 

«/e^rgr.-***No  proof  has  been  brought  of  in- 
jury, and  certainly  ncme  of  patriaoonial  loss } 
the  action  is,  therefore,  solely  for  injaiy  to  the 
feelings*  The  letters  were  private,  and  ad- 
dressed to  the  proper  quarter  for  getting  the 
evils  complained  of  rectified.  They  do  not  af- 
fect the  private  character  of  the  pursuen 

The  statements  cannot  be  held  malicious,  aft 
the  defender  had  probable  cause  for  making 
them.    To  recover  damages  for  a  statement  in   BuUer*8  iv.  p. 
Court,  both  malice,  and  that  there  was  no  pro*  206,  (n.)™  Le. 
baUe  cause,  must  be  proved.  voL''i.^?aSo, 

reversed. 

Lord  Chief  CoMMi88ioN£R.«-^Before  no» 
ticing  the  terms  of  the  libel,  or  the  evidence,  I 
must  state  a  few  words  on  the  general  matter 
applicable  to  the  case. 
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Tytlkr  In  every  civil  action  of  this  nature,  the  ques- 

Macintosh.    tion  of  libel,  or  no  libel,  is  a  question  for  the 

Court, — ^the  damage  and  the  quo  animo^  the 
intention  with  which  the  thing  was  done,  is  for 
the  Jury. 

In  all  the  issues,  there  is  a  conclusion,  put- 
ting a  meaning  on  the  letters,  and  the  question 
is  put  as  to  falsehood  and  injury,  which  is  all 
that  the  law  of  Scotland  requires.  Malice  is 
not  stated,  as  that  is  not  necessary,  except  in 
cases  which  are  protected  by  law,  as  statements 
in  Court,  criticism,  or  giving  a  character  of  a 
servant,  and  these  cases  are  regulated  by  pe- 
culiar rules.  Forteith's  case  was  one  of  this 
nature. 

But  it  is  said,  that  the  communication  being 
confidential,  it  is  protected  by  probable  cause. 
Probable  cause  is  no  justification  for  a  libel ;  it 
is  properly  applicable  to  wrongous  imprisonment, 
or  malicious  prosecution,  and  is,  therefore,  to  be 
thrown  entirely  out  of  view  in  this  case.  If 
this  had  been  a  confidential  communication  to 
the  Lord  Chancellor,  or  to  the  Lord  Lieutenant, 
with  a  view  to  the  alteration  of  the  commission 
of  the  peace,  the  Court  would  not  have  allowed 
it  to  be  disclosed,  as  it  might  be  detrimental 
to  the  public  interest.  This,  however,  is  not 
an  application  for  a  new  commission,  but  a  vo- 


Fortrith  V.  Earl 
of  Fife,  VoL  II. 
p.  463. 


i82:i. 
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luntary  and  gratuitous  act  on  the  part  of  an  in-  Tytleb 
dividual.  If  it  had  been  in  reference  to  a  com-  Macintosh. 
mission,  and  suggesting  persons  to  be  put  on 
and  kept  off,  even  though  it  had  gone  a  little 
beyond  the  mere  suggestion,  the  Court  veould 
not  have  received  it ;  but  being  a  long  tissue 
of  observations  on  other  matters,  it  cannot  be 
held  of  an  official  nature,  and,  therefore,  we 
did  not  interfere  to  prevent  it  being  produced. 
The  only  question,  therefore,  is.  Whether  this 
is  false  and  injurious,  a  specific  proof  of  malice 
not  being  necessary  ?  But,  in  considering  the 
damage,  you  will  take  into  view,  that  the  state- 
ments were  not  published  to  the  world,  but  in 
letters  to  the  Lord  Lieutenant  and  Member  of 
Parliament.  The  defender,  however,  is  liable, 
whether  the  letters  were  confidential  or  not,  as, 
by  the  law  of  Scotland,  a  letter  to  the  party  him* 
self  is  a  ground  for  claiming  damages.  The 
letters  to  the  Lord  Lieutenant  were  not  held 
confidential ;  and  if  there  had  been  any  public 
confidence,  they  would  have  been  objected  to, 
and  would  not  have  been  here. 

You  are  to  view  the  communication,  charged 
in  the  "first  issue,  as  entitling  the  pursuer  to 
maintain  his  action,  but  being  made  only  to  two 
individuals,  materially  affects  the  quantum  of 
damages. 


346 

Tttlke 

Macintosh. 
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Tbere  are  two  ways  of  mectiB^  a  case  of  this 
sorty.  hj  denying  the  statement,  or  taking  aa 
issue  on  the  trath.  If  no  isssue  on  the  tratk 
ia  talen^  then  a  libeUona  statement  is  held  falae» 
tub  here  tiie  statement  is.  proTed  ta  be  Uee ; 
aad  irrelevant,  if  the  intention  had  bonajide 
been  to  obtain  &  new  commission. 


1823. 
Jan.  22. 


A  rule  to  thow 
canse  why  there 
shottld  not  be  a 
new  trial  rrfut- 


CockbuTTU — ^We  hold  that  mafioe  is  neces* 
sary,  and^  therefore,  wish  to  exc^  to  part  of 
^  ehai^k 

Lcmn  Chief  CoMMt8sioirER.-~Yoa  may  ex^ 
Qcpt,.  but;  muA  consideit  how  your  bill  will 
aifume;  with  the  tenns  of  the  issues. 

Verdieb  fir  the  pHrsttor  on  afl  the  iasues^ 
dsMagesw  L..800; 

Moncreiff,  Buchanan^  Robertson,  and   Tytler,  for  the 

Panuer* 
fAafitney^  Cod^urn^  and  Maihison,  for  the  Deftndsr.. 
iAgea^p  Jamet  Tfftltr^  wi  8.,  and  jBnea$  Maebean^  w.  9») 


F&SSSKT, 


LORDS  CBIEF  COMMISSIOITER  AKD  FITMILI.¥« 


ed  on  oMjoint,  '^^P'^if  VtOVfH  foT  ft  rulo  tO  shoW  e«M8  whjf 

l^^    ""     a  new  trial  should  not  be  granted.     hA,  Ou 
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tite  gft>imd  that  the  verdict  was  more  general       n^iiAti 
thiiti  ilie  evidence^  several  of  the  atatemeBts  liot    MAciNTo§R. 
beiii^  falser    9d,  That  thc^  directioii  given  was 
contrary  to  law^  in  so  far  ad  it  stated^  that  ma* 
lice  was  Hot  necessary  to  found  the  claim. 

Loiid  Chiev'  CoMMissioKER.— -Were  the 
Coutt  to  gtant  the  rule,  which  is  in  general 
terms,  without  limitation,  both  the  grounds 
stated  woidd  be  open.  Bnt  I  wish  to  draw  a 
distinction  between  them. 

If  tbe  first  had  been  stated  alone,  it  would 
be  dailgerous  to  entertain  a  doubt  upon  the 
snbject*  This  is  a  general  verdict  in  the  terma 
in  which  it  is  found ;  indeed,  if  it  is  not,  there 
can  be  no  general  verdict  where  there  is  miore 
that!  iiM  issM.  We^  therefore^  do  not  grant 
the  rule  otf  thia  ground. 

Btit  the  other  is  most  important,  and  we  wi^ 
tfafe  grotmd  of  the  misdirection  to  be  more  deli* 
beMte^  discussed  than  it  can  be  by  an  e^  parte 
flftateiMfnt.  The  aubject  of  malice,  aa  apj^ca- 
ble  %f»  detions  of  this  nature,  has  been  much  in 
my  mind,  not  only  at  trials,  but  also  in  prepar- 
ing issues.  My  attention  was  the  more  drawn 
to  it,  from  the  discrepancy  in  the  law  to  which 
I  fcave  been  itoCMtomed,  anfd  that  whi^h  I  am 
now  bonntd  to  adnmiister. 


848  CASES  TRIED  IN  Jan.  529, 

Tytleb  One  great  advantage  given  by  the  last  act  of 

Macintosh.  Parliament  relative  to  this  Court  is,  that  a  Bill  of 
'*"*^'^"^  Exceptions  may  be  taken  to  the  judgment  of  the 
Court,  whether  it  affirms  or  reverses  the  direc- 
tion given  at  a  trial,  and  when  the  judgment  is 
given  with  more  deliberation  than  it  can  be  at 
a  trial.  The  question  will  be,  Whether  the  di- 
rection I  gave  was,  or  was  not,  consonant  to 
law  ?  Of  course,  I  can  have  no  note  of  what  I 
spoke,  but  that  will  come  more  out  to  recollec- 
tion from  the  discussion.  My  miud,  at  the 
time,  was  more  directed  to  the  subject  of  pro- 
bable cause,  which  does  not  apply  to  slander, 
and  to  warn  the  Jury  that  this  was  not  a  privi- 
leged case. 

At  first  I  wished  malice  inserted  in  the  is- 
sues in  all  cases,  but  was  told  that,  in  the  law 
of  Scotland,  falsehood  and  injury  were  suffi- 
cient. I  am  anxious  that  this  most  important 
question,  and  also  that  as  to  probable  cause, 
should  be  discussed ;  and  I  feel  convinced,  that 
•  the  difierence  of  the  laws  of  the  two  ends  of 
the  island,  will  be  found  to  be  more  in  words 
than  in  reality. 


1823.  ^  ^^^s  ^^y»  ^^^  Lord  Chief  Commissioner 

Jan.  29.        gtatcd.  That  there  were  two  points  which  he  had 


t.     ^ 
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thought  partieularly  necessary  to  mention  to       Tyti.eb 

the  Jury,  from  the  line  of  argument  adopted  Macintosh. 

by  the  counsel  for  the  defender,  i^^!!Iii^^r 

!•  That  express  malice  was  not  necessary.  « wbei,  proof  of 

■^  '  malice  unnecet- 

2.  That  pro6a6/e  catise  may  extinirulsh  the   «'y'bui"U 

■  ,  -TO  pretumed  from 

ground  of  an  action  founded  on  a  malicious  f«iiehood  and  in. 
prosecution,  however  strong  the  mahce;  but 
that  it  was  not  applicable  to  a  case  of  libel. 

In  the  Bill  of  Exceptions  which  was  handed  up 
on  the  application  for  the  rule  to  show  cause  in 
this  case,  I  am  represented  as  stating  that  the 
Jury  were  not  to  consider  the  animus  injuriandi. 
Now,  though  in  summing  up  a  long  case,  after 
fatiguing  attention  for  many  hours,  it  may  be 
possible  to  pick  out  a  sentence  which,  if  sepa- 
rated from  what  goes  before  and  follows  after, 
may  not  state  the  law  with  absolute  preci- 
sion. Yet,  in  the  present  instance,  I  am  sure, 
that  if  the  charge  is  taken  together,  it  must 
have  laid  down  nearly  the  reverse  of  what  is 
stated  in  the  bill.  In  the  charge,  I  desired  the 
Jury  to  observe  that  the  issues  did  not  charge 
malice,  but  only  falsehood  and  injury,  and, 
therefore,  that  it  was  not  necessary  that  direct 
malice  should  be  proved.  I  then  drew  the  dis- 
tinction between  a  privileged  communication, 
hi  which  the  law  presumed  that  there  was  no 
malice,  and  this  case,  which  I  considered  a  com- 


SAO  QAARM  TMULD  IN 


Jan*  99, 


Tytleb      IIIO0  Ubeli  where  the  law  pr^sntned  the  Mfertd^ 
MAciNTostf.   ^knd  I  cautioDed  thein  not  to  be  nidled  fay  ^hm 

had  been  stated  as^  to  tatiiM  and  probaUe  eanisie^. 

I  then  went  throiigb  the  itens  of  tb^  second 
imiae^  being  the  most  eomprehensiYei  and  stat- 
edy  thit  if  an  action  was  brought  for  a  libe)^  and 
no  issue  was  taken  by  the  defender  to  prove 
truths  thit  in  that  caa6  the  law  presanied  the 
statenlMt  to  bc^  fad^,  and  would  have  done  so 
in  t^ia  ease^  even  if  no  proof  of  lialsehood  had 
been  brongbt,  but  that  in  tbi^  case  all  tiie 
cicargesy  except  as  to  the  Academy  and  Infir-* 
maTf,  ^^ared  to  me  to  be  disproved^  I  did 
not  state  whether  I  considered  malice  proved^ 
and  it  is  unnecessary  now  to^  state  nfy  iiiiprefl^ 
sieo  on  the  subject. 

At  the  cofu^lusion  of  my  charge^  Mr  Cock^ 
burn  saadr  that  be  intended  to  except  to  the 
direction,  that  the  Jary  were  to  exclude  malieU 
fromf  theit  consideration,  upon  whicb  I  warned 
faim,  that  it  ^ould  fce  d&ffic^It  to  make  the  e%^ 
ception  udly  with  t)»e  conclimons  of  the  imitt* 

There  appears  to  itte  tm^  rule*  api)»Hcabto  to 
Bills  of  Exception^  t^  a  charge  by  a  Judge, 
which  ought  strictly  to  ba  atten^d  tc^. 
.  The  ftrst  is^«  that  exception  may  be  takett  to 
a  position  laid  down  by  a  Jttdgi^r  ^  u  abatract 
proposition  inf  \$m,    Siich  aa  tbe  direetion  I 
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gtLVtj  fibflt  the  Jfity  were  mt  t^  eomidef  prdMi^      TrrLEa 
ble  cause  S9  a  defbffcc  m  thk  ease;  MA<n^rosti. 

The  second  is^,  that  when  an  db^ervacidn  is  ^^^"^"^ 
emneeted  with  6ther  positions,  that  if  nrtM  be 
taken  in  conneetimi  with  aH  the  other  concmni-^ 
tant  posYfiomi  If,  in  the  f>resent  case,  bjf  any 
strange  dehtsion,  I  had  srCafed  that  the  afuknns 
injuriandi  was  excluded  from  the  eonsideratioii 
of  the  Jury,  still  that  must  betaken  in  connec- 
tion with  the  other  parts  of  the  charge,  and  if 
it  k  taken  together,  it  amounted  to  thia,  that 
no  taaliee  was  to  be  considered  but  that  which 
the  bw  implies  as  falling  within  felsehoodr 

Moncreiffj  for  the  pursuen-— The  law  is  per- 
fectly  clear,  that  falsehood  and  injury  presumes 
malice,  and  if  the  defender  meant  to  insist  on 
proof  of  malice,  the  appfication  ought  to  hate 
been,  to  insert  it  in  the  issue.  The  hiw  gives 
the  pursuer  the  presumption  of  malice^  add 
though  in  some  cases  it  is  loosely  said,  that  the 
want  of  malice  rebuts  the  charge,  yet  that  ap- 
plies only  to  the  privileged  cases ;  as  in  a  coon 
men  Hbel,  it  merely  goes  in  diminution  of  da-^ 
mi^eSk  Proving  no  mafice  may  show  the  state 
of  the  defender's  mind,  but  cannot  take  off 
the  &lsehood  or  injury.  f?"**/  ^  R^- 

••'  diman,  28th  Ja- 

in LAdy  Cummmg  Gordon'a  case,  the  idea   ^^vr  nss,  m. 

^  ^  3436.    Jardine 
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Jan.  29, 


Tttler  Qf  malice  was  excluded,  and  the  defence  of  pro- 

Macintosh,  bable  cause  was  ultimately  rejected. 
V.  cJ!IdC22d         The  argument  for  the  pursuer  appears  to  us 

3438.  ^  warnnd  ^  support  our  plca,  as  it  is  admitted  that  there 

rnh'^NTovraber  ™^^^  ^  *^  afiimus  iryuriandi  either  proved  or 

•n?*'  ^*c^^^*  presumed.    It  is  inconsistent  to  state  that  there 

meroD,  not  re-  is  no  malicc,  and  still  the  paity  is  liable  for 

ported. 

presumed  malice. 

If  facts  and  circumstances  are  proved,  show- 
ing that  there  is  no  malice,  the  case  is  brought 
within  the  principle  of  the  privileged  cases, 
which  are  so  privileged,  not  from  any  arbitrary 
rule,  but  because,  in  the  circumstances,, the  pre- 
sumption is  against  malice. 

The  cases  referred  to  show,  that  malice  is 
cratg  V.  Hunter  the  foundation  of  the  claim.  In  the  case  of 
29th  June  1S09.    Craig,  the  Court  held,  that  there  must  either 

be  malice  or  patrimonial  loss;  and  in  Lady 
Cumming  Gordon's  case,  there  was  a  grievous 
injury  and  damage. 

Lord  Pitmilly. — I  had  the  advantage  of 
hearing  the  direction  given  in  this  case,  and 
have  had  my  recollection  refreshed  by  the  re- 
port, and  both  at  the  trial  and  now,  both  at 
first  and  on  review,  I  am  of  the  opinion  and 
belief,  that  the  charge  was  consonant  to  the 

law  of  Scotland. 

u 
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Most  distinct  directions  were  given  to  tlie       Tttlea 
Jury,  both  on  tbe  grounds  of  the  action  and    Macintosh. 
the  amount  of  damages,  and  whether  this  could 
be  a  defence  to  the  action.     On  both  points, 
the  charge  appeared  to  me  conformable  to  the 
law  and  the  evidence  adduced. 

It  does  not  appear  to  me  that  there  is  room 
for  dispute  on  the  principle  of  law.  Every 
lawyer  knows  that  malice,  or  the  animus  irgu^ 
riandi,  is  of  the  essence  of  the  charge,  and  the 
law  lays  doiyn  two  cases.  In  the  first,  or  pri- 
vileged cases,  the  presumption  of  law  is,  that 
the  statement  is .  made  not  animo  injuriandi^ 
but  in  the  exercise  of  the  privilege,  as  a  master 
in  giving  a  character  of  a  servant,  or  a  counsel 
in  stating  his  case,  and  in  these  cases  law  lays 
upon  the  pursuer  the  proof  that  the  statements 
proceeded  from  mains  animus. 

This  is  one  of  the  cases  that  are  not  privi- 
leged, and  in  all  of  them  the  rule  is  equally 
clear,  that  proof  of  the  animus  injuriandi  is  not 
necessary ;  but  that  falsehood  and  injury  is  all 
that  it  is  necessary  to  prove.  It  is  not  fairly 
stated,  when  it  is  said  to  be  the  principle  of  law, 
that  to  entitle  a  party  to  damages,  the  statement 
must  be  malicious ; — the  question  is.  Whether 
the  party  is  bound  to  prove  malice  ?  That  he  is 
not,  is  proved  by  the  issues  \  for  the  question 


TYTI.IX      pui  if^  Whether  it  w  of  and  eoneernsng  the 
M4CINT09II.    pimuer*  and  whether  it  is  fsim  and  injmiouflP 

It  h  not  adtedt  ivhetfaer  it  i«  maJicioitf»  ai  the 
law  haa  fixed  this.  If  the  law  had  been  other* 
wisei  then  the  iasue  would  have  been  firamed  in 
a  diflPerent  manner,  and  the  question  of  malioe 
would  ha?e  been  put,  and  the  Jury  would  not 
have  been  toldf  that  falsehood  and  injurj  waa 
all  they  had  to  inquire  into. 

The  inference  of  malice  is  fixed  beforehand 
by  a  rule  of  law ;  and  this  is  analogous  to  other 
cases,  where  dole  is  the  foundation  of  the  action, 
in  which  no  proof  is  necessaryt  but  law  infera 
dobds  malus  from  the  facts. 

But  the  charge  as  to  the  amount  of  damages 
was  very  di£ferent.  There  the  defence  is  en- 
titled to  consideration ;  and  your  Lordship  dis- 
tinctly desired  the  Jury  to  consider,  that  this 
had  not  been  circulated  or  published  in  the 
newspaper,  of  which  it  was  understood  that  the 
defender  was  proprietor.  The  defence  was 
fairly  before  the  Jury  in  judging  of  the  amount 
of  damages.  But  it  was  not,  and  could  not 
properly  be  stated  as  a  defence  to  the  action. 
I  looked  into  a  great  many  authorities  on  the 
subject,  but  shall  not  now  refer  to  them. 

Lord  Gillies. — I  was  not  at  the  trial ;  but 


This  is  not  a  privileged  case,  at  the  dafrndfir  Macintosv. 
#as  oot  ip  tbs  orafidiPtkl  tttoatioii  that  en- 
titled km  to  interfera*  Tbe  eonfidanot  which 
is  pl^d«i  by  the  d^fendw  was  of  his  iwn  aaelu 
ing»  md  thiis  womt  antltla  him  to  tiaduoe  the 
c\mmpt»r  of  #  third  pemm.  Neither  is  thb  a 
M^»  auah  as  that  of  a  master  giving  a  charac- 
t^  of  a  seiyaatf*  It  ia  the  oase  of  a  common 
liba)*  in  which  the  party  is  not  bound  to  prow 
th^  malice  farther  than  by  abowing  that  the 
statements  we?«  ftlae  and  ii!([uriou& 

If  they  are  iiyorioiia,  diey  will  he  presumed 
false ;  and  if  injurious  iwd  fidse,  they  will  be 
hf  Id  maliciottfl.  In  this  caae,  they  seem  to  have 
been  proved  ^Kdse,  which  was  a  work  of  super** 
erosatlon, 

I  cannot  presume,  that  the  direction  was  to 
diiregard  the  proof  that  there  was  no  malice* 
Does  Mr  Jeffirey  mean  to  hold  that  the  ammui 
hj^uriemdi  waa  completely  elided  ?  If  so,  it  ap- 
petrs  to  me  that  the  application  should  have 
been  to  set  aside  the  verdict  as  contrary  to  evi- 
denoe*  But  this  is  of  little  consequence,  as  the 
malice  is  inferred  (torn  the  falsehood  and  inju« 
ry.  The  defender,  however,  says,  that  the  Ju« 
ry,  before  giviag  damages,  must  be  satisfied 
that  it  was  done  maliciously,  and  without  pro* 
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Tytlkr       bable  cause,  and  objects  to  part  of  the  chai^ 
MAC1KT08H.    on  this  subject. 

-*^  '"'*"  I  do  not  believe  any  individual  ever  spoke  for 

ten  minutes,  without  laying  down  propositions 
which  are  quite  erroneous,  if  taken  by  them- 
selves. Even  this  Bill  of  Exceptions,  though 
prepared  with  care,  is  not  free  from  this  objec* 
tion.  It  states,  that  malice  is  the  sole  ground 
of  the  action.  According  to  this  doctrine,  the 
statements  may  proceed  from  the  basest,  most 
selfish  and  interested  motives,  and  still  the  par- 
ty is  not  entitled  to  claim  redress. 

But  what  did  the  charge  amount  to  ?  As  I 
understand  it,  the  amount  was,  that  no  proof  of 
malice  was  necessary.  In  my  opinion,  it  might 
have  gone  much  farther,  as  no  attempt  was 
made  to  elide  the  libel.  If  the  libel  is  false 
and  injurious,  the  animus  injuriandi  is  presum- 
ed ;  but  it  is  only  necessary  to  state  malice 
when  that  is  the  chief  motive. 

As  to  the  case  of  Cameron,  I  think  my  judg- 
ment was  wrong,  and  that  the  Court  did  right 
in  altering  it ;  but  my  judgment  rested  on  other 
grounds.  I  thought,  in  that  case,  the  commu* 
nication  was  of  so  confidential  a  nature,  that  it 
ought  not  to  have  been  divulged,  and  the  want 
of  anhnus  injuriandi  is  merely  stated  as  an  ad- 
ditional reason  for  the  judgment.     The  pur- 
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suer  in  that  case  stated  what  I  hold  to  be  true»       Tytlbk* 
that  a  man  may  be  liable  for  defamation,  though    Macintosh* 
his  intention  is  to  benefit  another,  not  to  injure     ^■^»'"^' 
the  person  defamed. 

As  to  the  amount  of  damages  and  the  pro- 
bable cause,  these  must  be  left  to  the  Jury. 

Lord  Chief  Commissioner. — As  the  judg- 
ment of  the  Court  confirms  the  direction  given, 
I  should  be  sorry  to  occupy  time  by  going  into 
the  grounds  of  my  opinion.  I  thought  this  case 
might  be  understood  by  some  as  one  of  the  pri- 
vileged cases,  and  I  wish  it  could  have  been  dis- 
cussed on  the  abstract  point  of  law. 

In  cases  of  this  nature,  malice,  or  animus  in- 
juriandit  is  an  inference  of  law  from  the  false- 
hood }  and,  in  the  present  case,  the  inference 
from  the  falsehood,  and  injurious  nature  of  the 
charges,  I  thought  sufficient  to  sustain  the  ac- 
tion, and  wished  not  to  embarrass  the  Jury. 

The  real  ground  of  error  on  this  subject  is 
confusing  that  which  reduces  the  damages  to  a 
nominal  sum  with  that  which  takes  away  the 
right  of  action. 

* 

The  new  trial  was  therefore  refused. 

In  the  account  of  expences  subsequently   Jan.  23,  im 
lodged,  there  was  a  charge  of  about  a  hundred 
guineas  as  the  expence  of  the  pursuer  coming 

R 
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GxBsow*      fixim  abroad  to  attend  the  trial,  which  was  dk* 
Mask.       allowed  by  the  Court. 


psjssxyT, 

THE  LOKD  CHIEF  COMMISSIONER* 


182S.  Gibsons  v.  Mark. 

Jan  90. 

pamtfci  for  de-   J^^  actioQ  of  damages  for  defamation. 

Defencb. — The  circumstances  justified  the 
statements.  One  of  them  was  in  a  court  of 
law. 


ISSUES. 

The  issues  were.  Whether  the  defender, 
in  the  month  of  June  1820,  falsely  and  injuri- 
ously,  in  presence  of  two  persons,  (one  of  them, 
Denovan,  a  late  superintendant  of  police,)  said 
that  the  pursuer  had  uttered  a  forged  note  of 
the  Bauk  of  England,  knowing  the  same  to  be 
forged  ?  and  whether  he  maliciously,  about  the 
10th  of  July  18^,  made  a  similar  statement 
in  a  Justice  of  Peace  Court  ? 

Or  whether  he  applied  to  Denovan  as  an  oC-- 
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fieer*  or  as  having  been  an  officer  of  police, 
with  a  view  to  recovery  of  payment  of  the 
note }  and  whether  he  had  good  probable  cause 
for  stating  to  him  and  to  the  Justices,  that  the 
pursuers  had  issued  a  note  after  they  knew,  or 
had  been  informed,  that  it  was  forged  ? 

In  opening  the  case  for  the  defender,  Mr 
Jeffrey  stated,  That  he  meant  to  call  the  attor- 
ney  for  the  Bank  of  Engknd,  to  prove  that  a 
warning  as  to  forged  notes  had  been  giv«i  to 
the  pursuers.  ^ 

The  SoL'Gen. — The  defender  is  not  en* 
titled  to  state  this  in  opposition  to  his  plead- 
ings.  I  do  not  object  to  proof  of  general  re- 
pute,  but  the  issue  as  to  probable  cause  is  con- 
fined to  one  note,  and  particular  facts  as  to 
others  cannot  be  proved,  either  in  justification 
or  in  mitigation. 

Jeffrey. — The  object  of  my  sUtement  was 

to  show  the  extent  of  the  probable  cause, 

the  animus  with  which  the  public  statement 
was  made, — and  the  extent  of  the  injury  suf- 
fisred  by  the  pursuera.  A  party  can  only  be 
bound  by  solemn  admissions  made  in  reference 
to  the  trial ;  and,  according  to  my  recollec- 
tion, that  was  the  nature  of  the  admission  in 
Lord  Fife's  case. 


On  an  issue 
whether  the  de- 
fender had  pro« 
bable  caase  for 
stating  that  the 
pursuers  had 
issued  a  bank- 
note knowing  it 
to  be  foiged, 
competent  to 
prore  that  warn- 
ing had  been 
given  to  them  at 
to  other  forged 
bank-notes. 
K.  ot  Fife  o.  E. 
of  Fife's  Trus- 
tees, Vol.  I. 
p.  102. 


Lev  en  and  Young, 
Vol.  I.  p.  356. 


J 
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GiBsoNB  LoBD  Chief  Commissioner. — I  should  have 
Marb.  been  better  pleased,  if  it  had  suited  the  views 
of  counsel,  or  the  interest  of  parties,  that  this 
objection  had  been  taken  to  the  evidence  when 
tendered ;  but  I  do  not  object  to  it  being  ta- 
ken now.  The  Bar  I  have  always  found  ready 
to  retract  any  thing  which  may  have  been  too 
broadly  stated,  and  there  is  no  instance  where 
the  Juries  have  not  taken  the  retractation. 

Some  of  the  points  I  shall  decide  in  such  a 
manner  as  not  to  preclude  the  party  from  ten- 
dering the  evidence ;  and,  in  all  cases,  I  am 
most  anxious  that  every  thing  as  to  admission 
or  rejection  of  evidence,  should  be  understood 
at  the  time,  that  a  Bill  of  Exceptions  may  be 
tendered  on  the  application  for  a  new  trial. 

Two  points  are  stated  here  ; — !«/,  That  the 
party  is  entitled  to  prove  probable  cause,  from 
whatever  source  that  arises.  2^,  That  this  evi- 
dence iscompetent  to  provetheamount  of  injury. 
The  first  objection  to  this  is  the  admission  on 
the  face  of  the  answers,  and  this  is  said  to  have 
been  decided  in  Lord  Fife's  case,  in  October 
1816.  I  wish  this  attended  to,  as  this  deci- 
sion was  at  a  time  when  the  Court  was  not 
armed  with  all  the  power  it  now  possesses  ;  for 
by  an  act  of  sederunt,  9th  July  IS17,  §  3,  a 
new  rule  is  introduced,  which  fixes  admissions 
more  specifically  than  the  pleadings. 
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This  Court  must  go  by  its  own  rules,  and 
the  decision  in  Lord  Fife's  case  cannot  apply 
here,  as  it  is  clear  from  the  expression  there 
used,  that  that  applied  to  an  admission  made 
during  the  trial. 

Next^  As  to  probable  cause.  It  appears  to 
me,  that  without  infringing  on  the  law  of  Scot- 
land, attention  may  be  paid,  in  personal  actions, 
to  the  good  common  sense,  though  not  to  the 
technicalities  of  the  law  of  England.  But  this 
has  not  been  brought  out  in  the  manner  it 
would  have  been  in  England  ;  thercj  probable 
cause,  as  a  term  in  pleading,  is  applicable  only 
in  cases  of  malicious  prosecution,  wrongous  im- 
prisonment, and  other  actions  of  that  descrip- 
tion ;  and  there  it  is  not  sufficient  that  the 
defender  fails  to  show  probable  cause,  but 
the  plaintiff  must  make  out  that  there  was  no 
probable  cause ;  and,  therefore,  it  is  not  an 
analogy  which  we  can  follow  here.  In  the 
present  case,  it  is  more  a  reasonable  ground 
that  is  meant,  than  a  probable  cause,  .and  the 
proof  of  it  lies  on  the  defender,  not  on  the  pur- 
suer. In  a  common  libel  this  is  no  defence, 
as  the  party  must  justify  on  the  Veritas^  and 
prove  the  truth  of  the  fact,  or  he  may  prove 
general  reputation  in  diminution  of  damages. 

In  the  present  instance,  it  is  sufficient  for 
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Gibsons       i]^  defender  to  make  out,  that  the  statement 
Mark.       was  made  in  the  course  of  justice,  and  that  it 
""^  was  not  from  his  own  invention,  but  that  he 

had  reasonable  ground  to  make  it.  This  is 
what  I  hold  to  be  the  meaning  of  probable  cause 
in  this  issue,  and  I  rather  regret  that  the  term 
Vol.  II.  p.  463.  got  into  the  issue,  as  in  Forteith's  case  we  ad- 
mitted proof  of  it  under  the  general  issue. 

Whether  this  is  admissible  in  diminution  of 
damages,  will  be  better  discussed  when  the  evi- 
dence is  tendered. 

The  issue  is,  Whether  the  communication  was 
made  toDenovan  the  oflBcer,  with  the  view  of  re- 
coverincr  the  note  ?  but  to  what  does  the  evidence 
tend  ?  Why  to  a  communication  made  by  the 
defender  after  the  case  was  in  a  course  of  inves- 
tigation ;  the  motive,  therefore,  could  not  be  to 
put  it  in  that  course.  The  evidence  must  be 
confined  to  establishing  reasonable  ground,  an- 
tecedent to  the  communication  to  Denovan  and 
to  the  Justices.  Any  thing  coming  to  his  know- 
ledge after  this  is  not  admissible;  but  there 
may  be  facts  proved  rendering  even  this  admis- 
sible ;  if  there  are  circumstances  of  evidence 
showing  reasonable  ground,  this  may  be  admis* 
sible  to  confirm  these. 

On  the  question.  Whether  it  is  admissible  in 
diminution  of  damages  ?  It  is  clear,  and  now  es- 
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tiblished  in  this  Court,  that  the  truth  of  a  libd 
ift  not  to  be  giTen  in  dhninution  of  damages ; 
but,  if  the  truth  is  pleaded,  it  must  be  stated  in 
an  issue,  with  time,  place,  and  circumstance. 

Proof  of  risputation  was  allowed  in  the  case 
of  Scott  and  M*Gavin  on  the  general  issue,   ▼•^"•p-W- 
though  proof  of  the  truth  was  refused.     In  the 
present  case  I  leave  it  open  for  discussion,  whe* 
ther  proof  of  reputation  is  competent. 

The  judgment  now  is,  that  the  witness  is  to 
state  facts  known  to  the  defender  before  he,  the 
defender,  made  the  statement;  and  that  evi- 
dence is  not  to  be  entered  upon,  of  communis 
eations  made  to  the  defender  subsequent  to  the 
proceedings  ;  but  even  this  may  afterwards  be 
competent.  Upon  the  other  point  no  judgment 
is  given. 

An  objection  was  stated  and  sustained  to  the  uw^of  a  p^' 

admissibility  as  a  witness,  of  the  brother-in-law  h^^oie  ^^k! 

of  the  defender,  although  he  had  acted  as  his  S^.'^"*'^^- 
sble  clerk  at  the  period  in  question. 

An  objection  was  taken  to  Mr  Donaldson,  a  ^^^l^Snoi 

fVom  the  Commercial  Bank,  proving  a  certificate  g^^^^fmh 

of  the  note  in  question  having  been  stopped.  ^"  m«nory. 

Lord  Chief  Com missjoker.-*!  took  it  that 
thid  imrtifieat^  had  been  given  in  of  consent. 
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but  as  this  is  not  the  case,  he  may  read  it,  'to 
refresh  his  memory,  and  then  the  question  may 
be  put  to  him. 

Tlie  witness  stated,  that  he  kept  a  list  of 
forged  notes  presented  at  the  bank,  and  the  per- 
sons by  whom  they  were  presented.  He  was 
then  asked,  Whether  there  were  more  present- 
ed by  the  pursuers  than  by  any  one  else  ?  Be- 
fore the  question  was  completed,  and  also  after 
it  was  put, 

27ie  Solicitor  General  contended.  That  he 
was  entitled  to  object  to  the  question  before  it 
was  put,  as  the  only  competent  inquiry  was  as  to 
the  note  mentioned  in  the  issues. 


Lord  Chief  Commissioner. — It  is  impossible 
for  me  to  decide  the  competency  of  a  question 
before  I  hear  it ;  but  now  that  I  have  heard  it, 
the  question  appears  to  me  premature.  The 
witness  should  first  be  asked.  Whether  he  show- 
ed this  list  to  any  one  ?  Whether  any  individu- 
als appear  in  it  more  frequently  than  others, 
and  then  the  question  comes  as  to  the  pur- 
suers. 

Incompetent  to         On  his  cross^cxamiuation  this  witness  was 
^  rf^^'ns*      asked.  Whether  the  list  contained  many  respect- 


ii 


1823. 


THE  JURY  COURT.  SS6 


able  names  ?  to  which  an  objection  was  taken, 
and  an  objection  was  also  taken  to  the  list  being 

left  in  Court.  whoTraemed 

forged  notes  ooa- 
tains  mtny  re- 

LoRD  Chief  Commissioner. — That  ques-  •p«^*>^  «»»«^ 
tion  is  no  more  good' on  cross-examination  than 
in  chief;  but  I  do  not  see  how  I  decide  any  thing 
in  this  cause  by  sayings  that  this  paper  is  not 
now  to  be  taken  away,  which  is  all  that  I  de- 
cide at  present. 

Mr  Gibson,  attorney  for  the  Bank  of  Eng-   ?^5^*^"*^. 
land,  was  called,  and  asked.  Whether  he  made   T^^on  m  the 

uifiren  to  a  con- 
any  commumcation  to  the  defender  as  to  the   descendence  wat 

,  ^   ,  ,      .  ,       .       .  *»dd  not  to  ex- 

conduct  of  the  pursuers,  relative  to  the  issuing   dude  proof  of  a 

rr  J        4.      o  '^     fact    Proof  ad- 

of  forged  notes  ?         •  mitted  that  the 

The  Solicitor  QeneraU  and  Robertson^  ob-  SJIISto^M  to 
ject.  This  is  contrary  to  the  admission  in  the  an-   ^'^^  °°'*** 
swers,  that  they  did  not  know  this  at  the  time. 
The  objection  is  not  to  the  time  when  the  com- 
munication was  made,  but  to  this  being  brought   2  PMUipps,  p. 
in  justification  without  an  issue  on  the  record. 

Jeffrey.— ^Aa  to  the  issue  being  confined  to 
this  note,  it  is  surely  a  principle  of  common 
sense,  and  not  depending  on  legal  subtlety,  that 
a  person  would  have  better  reason  to  believe  the 
statement  true  if  he  had .  been  informed,  from 
such  high  authority,  of  similar  conduct  by  the 
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GiBHONs      psitjr  on  8  former  occasion.     We  say  probaUe 
Marb.       ciiisci  is  a  justification* 

Lord  Chief  Commissioner. — I  already  de-' 
dded  that  this  does  not  exclude  the  proof  if 
eoiiipetent  under  the  issue. 

The  question  is  confined  on  both  sides  of  the 
Bar  to  the  issue,  Whether  the  defender  had 
gbod  probable  cause  for  stating  this  ?  and  this 
issue  is  put  with  the  view  of  ascertaining  wlie- 
ther  he  had  reasonable  ground  for  doing  so, 
which  will  make  it  not  libellous ;  but  if  he  had 
not  reasonable  ground  then  it  is  libellbus,  and 
will  subject  him  in  damages.  In  what  I  state, 
it  must  be  understood  that  I  am  not  deciding 
whether  the  second  issue  is  made  out  or  not. 
What  is  the  complaint  ?  It  id  that  the  pursuers 
are  injured  by  a  statement  before  the  Justice 
of  Peace  Court.  To  this  the  defence  is,  not 
that  the  statement  is  true,  but  that  there  was 
good  ground  to  believe  it  true,  in  order  to  rebut 
the  malice.  The  question,  whether  probable 
cause  is  made  out,  is  for  the  Jury,  but  the  evi- 
dence by  which  it  is  to  be  made  out  is  for  the 
Court. 

The.  question  put  to  the  witness  is  put  with 
the  view  of  establishing  the  probable  cause  in  the 
fourth  issue,  and  it  is  contend^  that,  dbt  being 
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iaformation  as  to  the  particular  note  in  ques-  GiBtows 
tion,  it  does  not  afford  probable  cause  for  the  Ma&k. 
statement. 

The  objection  is  supported  by  reference  to 
authorityi  and  by  general  reasoning.  It  is  said 
this  is  not  evidence  of  general  character  but  as 
to  a  particular  fact,  and  that,  if  admitted^  it 
would  be  surprise. 

This  is  not  an  inquiry  into  general  character, 
but  into  this  particular  subject,  and  not  by  prov- 
ing particular  facts  but  by  general  evidence. 
On  the  general  reasoning,  if  the  defender  had 
taken  an  issue  on  the  truth,  it  is  said,  and  truly, 
that  he  must  have  specified  time,  place,  ftc.  But 
prpbable  cause,  or  reasonable  ground,  must  be 
one  of  degrees.  This  issue  relates  to  the  con- 
duct of  the  pursuers  as  to  bank-notes,  and 
they  must  come  prepared  to  show  that  it  is 
pure.  Not  that  proof  will  be  admitted  as  to 
their  whole  lives,  it  must  be  confined  to  their 
conduct  about  this  time,  and  if  antecedent  to 
the  date  in  the  issue,  it  is  undoubtedly  rele- 
vant. But  1  am  clearly  of  opinion,  that  if  the 
proof  only  amounts  to  a  suspicion  that  they 
passed  other  notes,  this  will  not  be  sufficient.  * 
But  the  question  is  inchoate,  and  I  hold  it  ad- 
missible if  limited  to  near  and  before  the  period 
in  question. 
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Jan.  20, 


Proof  of  warn* 
ing  given  in 
1817)  not  pro- 
bable cause  for 
making  an  ac- 
ciuation  in  1820. 


A  Justice  of 
Peace  admitted 
to  proTe  the 
opinion  of  the 
Court  upon  a 
case  decided  by 
him  and  another 
Justice. 


The  question  being  so  limited,  the  witness 
stated,  that  the  information  he  gave  related  to 
the  year  1817-  He  was  then  asked  to  detail  the 
particulars  of  the  information  given,  to  which 
an  objection  was  taken. 

Lord  Chief  Commissioner. — That  relates  to 
one  fact,  and  I  should  say  was  not  a  probable 
cause.  Not  being  near  the  time  in  question,  I 
hold  the  question  incompetent. 

The  witness  being  one  of  the  Justices  present 
on  the  10th  July,  was  asked;  What  the  opinion 
of  the  Court  was  ?  which  was  also  objected  to. 

Lord  Chief  Commissioner. — Mr  Macfar* 
lane  was  asked  by  the  pursuer  as  to  the  opinion 
of  the  Court,  and  surely  in  a  Court  of  this  sort 
Mr  Gibson  may  be  asked  the  opinion  on  the 
day  on  which  he  was  present. 

Robertson  opened  the  case  for  the  pursuers, 
and  stated.  That  this  was  a  charge  of  a  capital 
felony  made  against  respectable  merchants. 
That  under  the  first  issue  malice  was  pre- 
sumed. That  under  the  second  it  was  not  ne* 
cessary  to  prove  direct  malice,  but  that  the  de- 
fender must  make  out  his  probable  cause. 
The  statement  must  have  been  malicious,  from 
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the  nature  of  the  charge,  and  the  smallness  of      Gibsons 

the  sum*  Marb. 

Jeffrey  said,  This  case  has  no  foundation,  ^m  v.  sim, 

As  the  pursuer  has  failed  in  his  proof,  the  de-  m. "13921?"' 

fender  is  not  bound  to  prove  probable  cause,  gj[jj*"  '• 

but  he  will  justify  all  that  was  said.  2,*^,o"^S«^^^' 

The  statement  was  first  made  in  particular  2  Phuiipps, 

^  p.  isa 

circumstances,  and  there  is  no  evidence  of  the 

statement  having  been  made  to  the  Justices, 
and  there,  as  he  held  a  quasi  public  character, 
probable  cause  would  j.ustify  him.  Enk.  !▼.  4  so. 

The  Solicitor  General. — It  is  said  this  pro- 
ceeding was  merely  to  recover  the  paltry  sum 
of  SOs. ;  but  in  the  defences  in  the  Court  of 
Session,  he  repeats  the  slander,  which  shows 
this  not  to  have  been  his  object.  It  was  said 
the  application  was  to  Denovan  as  a  police- 
officer,  but  to  render  that  a  protection,  it  must 
have  been  in  prosecution  of  a  crime.  Enk.  iy.  4.  so. 

Lord  Chief  Commissioner. — The  question 
first  to  try  is,  Whether  the  libel  was  pronoun- 
ced, and  if  pronounced,  then  whether  any  de- 
fence is  proved  ? 

A  person  is  not  entitled  to  take  the  law  in 
his  own  hand,  and  discuss  a  question  in  a  libel- 
lous form,  though,  in  certain  cases,  a  statement 
is  protected,  if  not  maliciously  made.     Thus  a 
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G1B8OK8  Upon  the  issue  in  defence,  a  very  difficult 

Mabr.  question  arose,  which  I  was  called  upon  to  de- 
cide. I  allowed  a  question  to  be  put  to  a  wit- 
ness, and  my  reason  for  allowing  it,  was  the 
limitation  in  point  of  time.  But  as  the  answer 
went  to  a  period  several  years  back,  and  relat- 
ed to  only  one  fact,  I  must,  in  law,  hold  this 
is  not  probable  cause,  and  must  therefore  with- 
draw that  part  of  the  evidence  from  your  con- 
sideration. 

The  question  is,  If  the  facts  proved  show 
that  he  made  the  statement  maliciously,  or  that 
he  had  reasonable  ground  to  go  into  Court  ? 
You  are  to  weigh  all  the  facts  and  circumstan- 
ces of  his  conduct  at  the  two  meetings  with 
Denpvan,  in  judging  of  the  malice. 

On  the  first  issue,  I  tell  you,  that  there  was 
no  publication.  On  the  second,  you  must 
consider  the  malice.  On  the  third,  I  do  not 
think  sufficient  has  been  proved,  but  this,  and 
the  damages,  are  for  you. 

Verdict — ^^  For  the  defender  on  all  the  is- 

9> 


sues. 


The  Solicitor  General  and  Robertson,  for  the  Pursuer. 
*J^O^^i  Cockburn,  and  Alison,  for  the  Defender. 
(Agents,  CampbeU  4[  Maek^  w.  s.,  and  James  Swan,  w.  s.) 
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PftCBZNT^ 
LORDS  CHIIF  COMMI88IONB11  AND  GILLII8. 


Gibson  v.  Cheap. 

This  was  an  action  of  damages  for  defamation^ 
in  which  the  defender  was  called  along  with 
Mr  Stevenson,  against  whom  a  verdict  for 
L.500  damages  was  obtained  on  the  9th  De- 
cember 18^2,  ante  p.  SOS,  and  on  this  day, 

Robertson  moves  to  have  the  defender  as- 
soilzied, or  the  case  remitted  to  the  Court  of 
Session,  as  the  pursuer  has  got  reparation  from 
one  of  the  defenders.  The  debt  is  paid,  and 
cannot  be  demanded  a  second  time.  There  is 
no  Scottish  authority  or  case  on  the  subject } 
in  England  it  is  taken  for  granted. 

Moncreiff. — It  is  admitted  there  is  no  autho* 
rity,  and  there  could  not  well  be  any.  The 
defenders  separated  their  cases,  and  there  were 
separate  condescendences,  &c.  The  pursuer 
did  not  follow  out  this  case,  as  two  of  his  ma- 
terial witnesses  were  sent  out  of  the  country. 


1S2S. 
Feb.  10. 


A  puzsuer  haT- 
ing  obtained 
damiget  agaiut 
the  printer  of  a 
newspaper,  may 
claim  farther 
damages  againet 
the  author,  or 
the  editor  of  the 
paper. 


Hammond, 
Pract  Tr.  on 
Pleading,  75. 


Lord   Chief  Commissioner. — This  is  a 
fact  of  so  grave  and  serious  a  nature,  that  it 
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ought  not  to  be  stated  without  being  support- 
ed by  affidavit,  that  the  party  may  have  the 
means  of  following  it  out,  if  the  statement  is 
false.  Your  character  is  sufficient  for  any 
thing ;  but  this,  of  course,  you  only  state  on  in- 
formation. 

The  summons  called  both  Stevenson  and 
Cheap  as  defenders,  but  it  charged  Stevenson 
as  publisher,  and  Cheap  as  author  and  editor, 
&c.  which  is  a  different  character  from  tbe  other. 
When  this  comes  into  Court,  the  first  act  is 
by  the  defenders,  who  gave  in  separate  de- 
fences, and  in  that  shape  the  case  comes  here, 
and,  of  course,  the  cases  were  separate,  and  se* 
parate  issues  were  framed* 

Moncre^.^^Vfe  gave  notice  of  trial  on  both, 
but  finding  we  could  not  bring  the  witnesses 
to  prove  this  case,  we  countermanded.  If  the 
other  party  had  given  notice  of  trial,  we  would 
have  been  ready  with  an  affidavit  to  the  fact  I 
mentioned.  The  damages  in  the  other  case 
are  not  paid,  and  no  tender  is  made  of  the  ex- 
pences  in  this.  If  this  defender  had  admitted 
his  liability,  and  gone  to  trial  with  the  other,  it 
might  be  true  that  we  could  not  get  separate 
damages.  But  if  both  had  appeared,  there  is 
no  doubt  we  would  have  got  higher  damages. 
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IB  SteTenson  stated  his  personal  conduct  in  di-  Gibmk 
minution  of  damages.  This  case  is  quite  dif*  cubaf. 
&rent  from  an  action  for  debt»  and  the  autho- 
rity referred  to  does  not  apply. 

ilfbre.~«The  defender  denied  being  the 
author,  and  expecting  both  cases  to  be  tried  to« 
gether,  we  took  no  issue  in  justification. 

This  is  a  mere  civil  action,  and  must  not  be 
mixed  with  a  criminal  proceeding.  If  a  libel 
is  published  by  a  company,  and  damages  are 
got  from  one  member,  the  pursuer  could  not 
come  against  another. 

Lord  Chief  Commissioner.— If  Stevenson 
and  A.  B.  are  called  as  proprietors,  then  if  da- 
mages are  recovered  from  one,  it  may  be  said 
the  case  is  at  an  end,  but  if  A.  B.  separates 
his  defence,  and  if  he  may  be  liable  in  a  dif*  | 
ferent  character,  this  varies  the  case.  The  act 
and  liability  of  the  author  of  a  libel  is  diflferent 
from  the  act  and  liability  of  the  publisher.  The 
point  to  which  the  argument  should  be  direct- 
ed  is.  Whether  the  character  and  act  of  a  pub- 
lisher is  the  same  as  the  character  and  act  of 
an  author  ?  and  Whether  a  verdict  against  a 
publisher  relieves  an  author,  or  against  an  au- 
thor, relieves  the  publisher  ?  or  Whether  they 
are  not  in  a  different  situation,  and  incur  a  dif- 
ferent liability  by  different  acts  ? 
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Feb.  10, 


The  oounsel  for 
a  partT)  who  ob- 
tainea  a  rule  to 
ihow  cause,  al- 
lowed by  the 
Court  to  reply. 


More. — This  is  the  same  as  an  injury  ta 
property.  If  a  person  employs  another  to 
break  my  windows,  I  may  call  both,  but  if  I 
get  redress  from  one,  I  cannot  also  seek  it  from 
the  other.  This  is  not  a  question  as  to  a  fine, 
and  the  amount  does  not  depend  on  the  situa- 
tion of  the  defender,  but  on  the  injury  sustain* 
ed. 

Mr  Jeffrey  began  to  speak  in  reply,  which 
was  objected  to. 

Lord  Chief  Commissioner. — In  strictness, 
this  is  not  regular.  If  the  matter  had  been 
regularly  conducted,  they  who  applied  to  the 
Court  should  have  moved  on  one  day  for  a 
rule  to  show  cause,  then  on  a  subsequent  day 
you  show  cause,  and  they  answer.  But  this 
is  so  interesting  a  question  in  many  points  of 
view,  that  I  wish  to  hear  it  fully  discussed, 
and  to  look  into  it.  The  application  is  to  do 
one  of  two  things,  either  to  assoilzie,  or  to 
send  back  the  case.  The  first  this  Court  has 
no  power  to  do,  and,  therefore,  the  other  is  the 
only  one  to  which  it  is  necessary  to  attend. 
The  tender  of  the  expences  ought  to  have 
been  made  before  this  motion  was  made. 


The  case  was  delayed  to  allow  the  pursuer 
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to  consider  whether  he  would  consent  to  the       Gibsok 
motion,  upon  payment  of  his  expences. 

Two  days  after,  ""1823!" 

Moncreiff  said.  The  pursuer  wrote  to  the        Feb.  12. 
agent  for  the  defender,  offering  his  consent,  on 
payment  of  his  full  expences,  but  from  the  na- 
ture  of  the  answer,  he  cannot  now  agree  to  do 
so. 

Robertson. — If  the  pursuer  gets  his  expen- 
ces, he  has  no  interest  in  whether  they  are  paid 
by  the  defender  or  Mr  Stevenson.  We  pre- 
sent a  minute,  offering  the  expence. 

Lord  GiLLiEs.^^Both  parties  state  that  they 
wish  to  go  on.  I  do  not  know  what  right  Mr 
Stevenson  has  to  interfere.  This  minute  has 
not  been  seen  by  the  party,  and  is  not  the  one 
which  was  made  last  day. 

Lord  Chief  Commissioner.— -This  minute 
alters  the  proposal  in  the  letter,  and  I  should 
say,  that  this  merely  states  Stevenson  as  the 
lender  of  the  money.  It  would  be  idle  to  de- 
cide the  general  question,  if  the  matter  is  to 
be  arranged. 

(The  defender  pressing  for  a  decision,  his 
Lordship  said,) 

This  case  was  referred  to  a  communing  be- 
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tween  the  parties.  A  proposition  is  made  and 
rejected,  and  now  you  come  on  a  new  proposi- 
tion, and  also  press  for  a  decision. 

In  this  utuatim,  the  Court  must  take  it  up 
as  a  common  case,  and  as  if  nothing  had  been 
said  on  the  subject  of  expences.  If  the  Court 
had  the  power  to  assoilzie,  the  question  as  to 
the  tender  might  be  embarrassing,  as  that 
might  be  necessary  to  entitle  the  party  to  his 
motion.  But  this  is  the  only  part  of  the  mo- 
ticm  to  which  it  applies,  and  as  that  is  not  with* 
in  our  jurisdiction,  under  either  act  of  Parlia- 
ment, we  are  relieved  from  considering  it. 

The  motion  here  is  double — ^to  assoilzie  or 
remit,  but  both  are  rested  on  the  argument  that 
dam^es  have  been  found. 

The  only  power  we  have  is  to  remit,  and 
from  the  nature  and  magnitude  of  the  case,  I 
am  most  anxious  on  the  subject,  and  wish  I  had 
had  more  tinle,  as  it  was  late  last  night  before 
I  was  aware  that  the  decision  would  be  called 
for. 

The  question  of  reference  to  the  Court  of 
Session  is  not  new  in  this  Court,  as  we  have 
done  it  in  several  instances  on  a  report  by  the 
Clerks.  In  the  case  of  Leslie  and  Blackwood, 
Anu  p.  164.  an  application  of  this  nature  was  made»  on  the 
ground  that,  if  we  did  not  remit,  we  derived 
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die  party  of  a  right  be  wosld  have  had  in  Eng*  GrBsoK 
land  to  demur  to  the  action.  On  that  ocea-  Chbap. 
^n  I  stated  fully  my  opmion,  and  I  believe  I 
satisfied  the  minds  of  my  brethren  and  of  the 
Bar  as  to  the  true  construction  of  the  12th  sec* 
tion  of  the  act  59th  Geo.  III.  c.  53.  In  the 
opinion  I  then  stated,  Lords  Fitmilly  and  Gil- 
lies expressed  their  concurrence.  After  thia 
decision,  and  after  the  trial,  and  a  call  by  the 
Bar  ta  consider  it  again,  I  am  still  of  the  same 
opinion.  It  amounts  to  this,  that  there  are  two 
species  of  bars  to  such  an  action.—!^/,  Where 
there  is  law  and  no  fact — 2</,  Where  the  law  ia 
iuTolved  in  the  proof  of  the  fact. 

When  the  law  occurs  in  the  first  form,  the 
Court  of  Session  can  decide  without  knowing 
the  fiict,  and  a  knowledge  of  the  fact  will  not 
render  it  clearer.  In  the  second,  the  law  can- 
not  be  decided  till  the  fiict  is  proved. 

If  in  this  case  the  trial  had  proceeded  gainst 
both  defenders,  what  would  have  been  the  pro- 
ceeding? The  one  is  charged  as  publisher, 
tbe  other  as  editor,  reviser,  and  author.  Mr 
Cheap  denies  that  he  is  author,  but  put  the 
case  that  the  party  is  proved  ta  be  the  author, 
wwid  not  the  Judge  in  that  case  tell  the  Jury 
to  sever  the  damages  ?  and  then  the  party 
wonid  have  taken  his  Bill  of 
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Gibson  damages  have  been  severed,  and  the  Jury  have 
given  L.  400  against  the  publisher ;  at  present 
we  may  take  for  granted  that  every  thing  in 
that  case  is  complete,  and  now  Mr  Cheap  says, 
as  the  pursuer  has  got  reparation  of  the  injury, 
I  am  entitled  to  go  free. 

It  is  admitted  that  there  is  no  Scotch  autho- 
rity on  the  subject,  and  reference  was  made  to 
an  English  oue,  at  least  to  a  general  book.  I 
wish  therefore  to  state  some  principles  applica- 
ble to  this  subject,  and  we  have  the  authority 
of  Lord  Stair  for  referring  to  England  on  ques- 
tions of  this  nature. 

The  claim  here  is  not  payment  of  a  debt, 
but  compensation  for  an  injury  done,  and  as 
the  iquestion  is  one  of  compensation,  and  not  of 
debt,  there  may  be  as  many  compensations  as 
there  are  injuries  done,  but  not  two  compensa- 
tions for  the  same  injury.  On  reference  to 
England,  the^  principle  laid  down  in  Pirrie's 
2  Bot.  and  Pu].    casc  is,  that  there  may  be  as  many  actions  as 

there  are  parties,  but  that  damages  cannot  be  re- 
covered from  more  than  one  for  the  same  act.  If, 
for  instance,the  same  libel  is  published  at  Glas- 
gow by  one,  and  at  Aberdeen  by  another,  both 
are  liable  as  they  are  separate  publications,  and 
separate  acts  of  publication.  If  in  the  present 
case  Mr  Cheap  were  proved  to  be  joint  pnb- 


so. 
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Usher,  and  the  act  of  pubUshing  was  a  nngie 
act,  then  I  would  direct  the  Jury  that  com- 
pensation against  the  other  publisher  had  al- 
ready been  given  for  that  act,  and  none  could 
be  given  against  Mr  Cheap;  but  if  he  was 
proved,  to  the  satisfaction  of  the  Jury,  to  be 
the  author  or  editor,  then  another  question 
arises  as  to  whether  there  is  a  different  act  by 
the  author  or  editor  from  that  of  the  pub- 
lisher. 

The  act  of  the  publisher  is  sending  it  forth 

•  to  the  world,  the  act  of  the  author  is  delivering 
it  to  the  printer  to  be  printed ;  the  subsequent 
publication  is  a  joint  act,  and  there  is  a  joint 
responsibility,  but  the  first  is  a  distinct  act  on 
the  part  of  the  author.  If,  then,  it  is  made  out 
at  the  trial  that  the  defender  is  the  author, 
and  delivered  this  to  be  printed,  the  question 
will  be  brought  neatly  out.  The  Juc^e  will 
either  state  that  the  fact,  as  proved,  is  or  is  not  a 
distinct  act,  and  then  either  party  will  have  his 
redress  by  Bill  of  Exceptions. 

The  different  character  of  the  publication  is 
essential,  as  the  law  holds  that  the  same  injury  is 
not  to  be  again  compensated,  but  if  it  is  a  dif- 
ferent injury,  then  it  is  to  be  compensated. 

Another  feature  of  the  case,  though  not  so 
striking,   is,  that  he  may  be  proved  editor. 
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GiBsosf  whidb  also  differs  from  publisher^  provided  lie 
CHEAf .  is  a  oonrector  of  the  xnanuscript,  and  the  Judge 
will  direct  accordingly. 

In  either  caae»  a  Bill  of  Exceptions  may  be 
taken  either  at  the  trial,  or  on  the  motion  for  a 
new  trial. 

In  England  there  are  two  ways  in  which 
this  might  be  stated,  and  though  not  material, 
it  is  a  satisfaction  to  know  that  the  defender  is 
not  in  a  worse  situation  here  than  he  would  be 
there.  In  England  it  is  in  the  option  of  the 
plaintiff  either  to  say  that  the  publication  was 
different,  and  so  to  carry  the  case  to  trial,  or 
he  may  demur  to  the  defendant's  plea,  and 
say  that  it  appears  sufiSiciently  from  the  record. 
It  would  hang  up  the  case  for  a  length  of 
time,  and  be  mere  beating  the  air,  to  send  thia 
back  to  be  discussed  upon  a  long  Ti^e  state*- 
ment  of  the  point.  This  Court  was  intended 
to  give  dispatch,  and  by  the  method  adopted,  the 
question  may  be  soon  brought  to  a  conclusion^ 
as  the  case  may  be  tried  immediatelyv  and  if  the 
law  of  Scotland  says  this  is  a  debt,  and  not 
compensation,  then  it  will  be  so  bud  down ;  ii^ 
on  the  contrary,  it  says  that  it  is  a  compensa^ 
tion,  and  not  a  debt,  that  direction  will  be 
g^ven,  and  ekher  party  will  haye  his  redress  by 
Bill  of  Exceptions.     That  is  carried  forthwith 
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to  the  Court  of  Sessioni  who  hear  the  exception 
within  four  days  after  it  is  presented,  and  on 
appeal  to  the  House  of  Lords,  the  question  is 
to  be  discussed  within  14  days,  by  sect.  7  of  the 
55th  Geo.  III.  c.  42. 

We  do  not  by  this  prejudge  any  question,  but 
leave  it  to  be  stated  at  the  trial ;  the  bar  to  the 
action  is  not  lost,  but  brought  to  a  decision 
with  promptness.  I  am  not  at  present  giving 
an  opinion  on  the  case  to  be  tried,  but  stating 
the  ground  on  which  the  Court  should  pro- 
ceed in  this  stage  of  the  cause.  I  wish  to  hear 
the  opinion  of  my  Brother. 

Lord  Gillirs. — I  completely  concur  in  what 
has  been  so  fully  and  ably  stated  by  your  Lord- 
ship, and  should  only  take  off  from  the  effect  of 
it  by  going  over  the  same  ground.  I  am  far 
from  saying  there  is  no  point  of  law  here ;  but 
the  statement  now  made  is  rather  a  defence 
against  the  action  than  a  bar  to  the  trial.  It  is 
not  possible  for  us  at  present  to  coajecture  the 
connection  Mr  Cheap  had  with  this  paper; 
he  may  have  been  in  the  same  situation  with 
Stevenson,  or  he  may  be  proved  to  be  the  au* 
thor. 

I  am  not  prepared  at  present  to  give  an  opi- 
nion upon  the  question  of  his  liability  ;  but  if 
he  is  proved  to  be  the  author,  it  will  be  for  the 
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Judge  at  the  trial  to  say  whether  he  is  or  is  not 
liable,  and  then  the  party  will  have  his  redress 
by  Bill  of  Exceptions. 

It  appears  to  me  that  it  would  not  be  the  ex- 
ercise of  a  sound  but  an  unsound  discretion, 
were  we  to  remit  it  to  the  Court  of  Session. 


PRESENT, 
THE  LOBO  CHIEF  COMMISSlOXEft. 


1833. 

Feb.  19. 

Damages  claim- 
ed for  defama- 
tion. 


AlTON  V.  M^CuLLOCH,  &C. 

An  action  of  damages  for  defamation,  against 
the  defenders  as  editor  and  printers  of  a  news- 
paper called  The  Scotsman. 

Defence. — The  words  do  not  bear  the  mean- 
ing put  upon  them.  They  were  fair  observa- 
tions on  the  pursuer's  language  and  conduct  at 
a  public  meeting.  The  statements  are  true,  or 
at  least  the  defenders  had  good  reason  to  believe 
them  to  be  so.  One  of  the  articles  does  not  ap- 
ply to  the  pursuer. 

A  certificate  was  engrossed  in  the  depontion 
of  a  witness  examined  on  commission,  as  to  the 
pursuer's  character. 
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Jeffrey^  for  the  defender. — To  save  the  time  Aiton 

of  the  Court,  we  object  to  this  and  all  other  M'Culloch, 

evidence  as  to  the  pursuer's  conduct  as  a  gen-  ,,^!l^^ 
tleman,  as  we  never  attacked  it. 

Lord  Chief  Commissioner. — ^If  this  case 
rested  on  the  first  issue  alone  you  may  be  quite 
right ;  but  if  he  makes  out  that  the  letters  in 
the  second  issue  apply  to  him,  then  the  whole 
goes  to  his  character  as  a  gentleman. 

A  witness  was  asked,  whether  he  read  the 
passage  quoted  in  the  second  issue  at  the  time 
it  was  published,  and  whether  he  understood 
the  meaning  of  it,  and  that  it  applied  to  the 
pursuer. 

Lord  Chief  Commissioner. — You  may  ask 
whether  he  understands  it  now,  and  if  he  has 
himself  made  out  the  meaning,  it  will  be  evi- 
dence \  but  if  it  was  explained  to  him  it  is  in- 
competent. 


A  witness,  not  recollecting  what  was  said  at  incompetent  to 

,  niffgest  to  a  wit« 

the  meetmg,  was  asked,  if  any  thing  was  said  nesi  any  part  or 

^_  the  answer  cz« 

about  Government,  &c.  pected. 


Lord  Chief  Commissioner. — This  is  incom- 
petent.    You  must  stand  to  the  rule  of  not  sug- 
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MK]!nLLOCH^ 


Inoompetent  to 
uk  ft  witneM 


it 


Robertson.'-^ln  Baird  and  M'Lellan  a  speech 
was  proved  by  calling  witnesses  in  this  manner. 

Lord  Chi£f  Comhissioker.— -Was  not  the 
trial  in  that  case  for  sedition,  and  the  speech 
rested  on  as  an  act?  Hie  question  is  not  im« 
portant  in  the  present  instance,  but  in  others  it 
may  be  very  important. 

Tlie  way  to  get  a  report  of  a  speech  is  for 
the  party  to  state  that  it  is  the  i^eech  he  de^ 
livered ;  that  he  wrote  it 'before,  and  spoke  it 
from  the  writing ;  if  this  cannot  be  had,  the 
next  best  evidence  is  the  party  swearing  to  what 
he  spoke,  as  he  alone  can  know  what  was  in  his 
mind ;  the  next  is  by  a  short-hand  writer. 

There  was  much  discussion  on  this  subject  in 
Hastings's  case,  and  there  it  was  held,  that  the 
regular  course  was  to  call  the  short-hand  writer 
to  the  bar,  to  state  that  he  took  it  down  at  the 
time,  and  that  he  believed  it  accurate.  This 
was  allowed  in  that  case,  as  the  writer  stated 
that,  in  taking  it  down,  he  attended  merely  to 
the  words,  not  to  the  meaning. 

A  medical  gentleman  was  called,  and  it  was 
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proposed  to  show  him  the  iasuesi  and  ask  him       ^"^^ 


.  »    -  «»• 


whether  he  considered  the  statemrat  injurious,    M'CoxLoctt, 
and  a  printed  report  of  the  case  Gibson  t^.  Ste* 


venson  was  reUed  on.  S^iSTthe'^'. 

Lord  Chief  CoMMisstoNBR.*^The  question  "«"?  «  ^  ^- 

*  sacs  injunous  to 

put  in  Gibson's  case  was  objected  to,  and  I   tbepimuer. 
thought  it  objectionable. 

I  took  the  distinction  there  that  the  question 
was  general)  and  not  to  prove  a  particular  in^ 
stance. 

I  thought  the  witness  in  that  case  (Sir  R4 
Dundas)  was  called  for  the  purpose  of  proving 
thM  the  pursuer  was  the  person  meant  in  the 
libel,  and  I  have  no  recollection  of  allowing  the 
question  now  proposed.  If  it  was  put,  I  am 
sure  I  meant  to  check  it,  but  there  was  some  de- 
gree of  confusion  in  the  examination,  and  I 
wish  what  is  there  printed  not  to  be  taken  as  a 
precedent."*^ 

Such  evidence  is  surely  not  necessary  in  this 
case,  and  if  you  mean  to  prove  his  loss  of  a  pa- 
tient in  consequence  of  this  publication,  that  is 
quite  competent. 


*  What  is  stated  in  the  report  of  that  case,  anU  p.  S16j 
oontainsy  I  beUerei  the  doctrine  laid  down  by  his  Lordship 
at  the  time,  and  probably  the  error  in  the  report  referred  to 
arose  from  the  conftision  in  the  examination  mentioned  by  his 
Lordship. 
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action  for  defiu 
mation. 


I  am  happy  to  have  so  soon  an  opportunity  of 
correcting  an  error  that  has  got  into  the  print- 
ed report  of  the  former  case. 

The  defenders  put  in  evidence,  a  copy  of  the 
Weekly  Journal  newspaper  containing  an  ac- 
count of  the  Pantheon  Meeting. 

Lord  Chief  Commissioner. — How  is  this 
admissible?  All  the  other  newspapers  may 
have  been  mistaken.  It  does  not  appear  to  me 
that  this  can  be  received  even  in  diminution  of 
damages.  The  publication  by  the  pursuer  of 
his  speech  is  evidence;  but  here  there  is  no 
transaction  of  the  parties. 


McNeill,  in  opening  the  case,  and  Robert- 
son  in  reply,  admitted  the  propriety  of  allowing 
free  discussion,  but  maintained,  that  it  ought  to 
be  checked  when  it  attacked  an  individual. 

In  the  present  case,  the  attack  is  personal ; 
for  though  the  insanity  is  said  to  be  political, 
the  evidence  was  an  attempt  to  prove  it  real. 
We  proved  that  this  paragraph  was  applied  to 
the  pursuer,  and  deny  that  it  is  necessary  to 
prove  that  it  was  meant  to  apply  to  him. 
Holt,  L.  of  Li.         Allusion  to  a  party  by  initial  letters,  subjects 

bdy  231,  &C.  (2,     ^ 

3, 6.)  Jardine  v.   m  damages. 

1776,  Vl  3438,        Jeffrey^  for  the  defender. — This  is  an  at- 

and  App. 
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tempt  to  get  damages  from  the  hoDdurabk       AitoM 
partialities  and  pejudices  of  a  Jury  diflerihg    M'Cdllock, 
on  political  questions  from  the  defenders. 

The  alleged  libel  is  not  founded  in  false- 
hood, but  the  fiicts  are  stated,  and  are  substan* 
tkily  true,  and  the  account  of  the  meeting  was 
giren  in  all  the  newspapers. 

One  part  of  the  statement  is  personal,  and 
not  political,  but  it  does  not  apply  to  the  pur- 
suer. In  the  authority  referred  to,  the  initids 
were  those  of  names,  not  of  goieral  terms. 

The  summons  is  brought  for  the  purpose  6( 
poUtical  oppression^  not  for  reparation,  as  the 
author  is  not  prosecuted,  though  his  name  was 
given,  and  an  offer  made  to  publish  an  expl»- 
m^ion.  The  pursuer  has  failed  to  prove  that 
this  applies  to  him.  You  must  judge  whedier 
the  witnesses  had  reason  so  to  apply  it. 

Lord  Chibf  Commissioner.— -I  shall  be  as 
short  as  I  can  in  this  long  case,  and  in  refe- 
rence to  the  allusions  made  from  the  Bar,  I 
must  state  it' as  a  great  satis&ction  to  me,  that, 
after  six  years'  experience,  I  can  say,  that  the 
Juries  have  not  gone  by  any  thing  but  the  cate 
made  out  before  them,  and  that  I  ha^  no 
doubt  the  gentlemen  I  now  address  will  do  the 
same,  and  that  they  will  receive  from  me,  as 
law,  any  direction  I  give  them  on  that  subject, 

T 
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AiTOK        snj  (;}|2it  any  observation  I  make  on  the  facts 
M'CuLLocH,    will  be  received  with  candour. 

The  questions  arise  on  three  issueSi  which 
it  will  be  necessary  to  consider  in  detail,  but  I 
shall  first  make -some  general  observations. 

It  has  been  said,  and  truly,  that  the  liberty 
of  the  press,  when  rightly  understood,  is  the 
foundation  of  all  liberty.  But  the  liberty  of 
the  press  consists  in  there  being  no  censor  of 
the  press,  no  previous  licence  required,  but 
every  one  has  a  right  to  publish.  When  he 
does  publish,  however,  he  must  take  care  that 
he  does  not  trench  on  the  fame  and  interests 
of  individuals,  as  these  are  protected  by  the 
right  to  claim  damages. 

The  present  is  an  action  of  damages  of  this 
nature  ;  and  I  consider  the  situation  of  a  per- 
son the  same,  and  his  conduct  liable  to  the 
same  discussion,  whether  he  is  a  public  func- 
tionary having  the  duty  thrown  upon  him,  or 
an  individual  taking  upon  himself  a  sort  of 
public  duty.  In  either  case,  I  consider  their 
measures,  and  conduct  as  referable  to  these 
measures,  subject  to  free  discussion.  But  if  this 
discussion  transgresses  the  bounds  of  free  gene- 
ral discussion,  and  becomes  personal,  then,  by 
the  law  throughout  the  United  Empire,  the 
publisher  is  responsible. 

Within  the  limits  I  have  stated  there  may 
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be  many  degrees ;  but  if  the  publication  4i«        Aitov 
verges  from  public  to  private  matter^  the  party    M'Culloch, 
has  right  to  reparation  and  damages.   A  mem-      .,.0^^^^ 
ber  of  the  state,  or  any  inferior  public  officer, 
is  liable  to  have  his  conduct  submitted  to  pub- 
lic animadversion  and  discussion ;  and  however 
severe,  and  however  it  may  affect  his  feelings, 
such  a  publication  will  be  protected ;  but  if 
private  or  personal  matter  is  brought  forward, 
or  the  individual  turned  into  ridicule,  that  al- 
ters the  nature  of  the  discussion. 

This  is  the  law  applicable  to  those  who  have 
the  duty  thrown  upon  them;  and  I  conceive 
those  who  take  a  duty  upon  themselves  are 
protected  in  the  same  manner.  If  a  person 
goes  to  a  public  meeting,  and  there  expresses 
an  opinion,  the  public  are  entitled  to  have  that 
opinion  and  his  public  conduct  discussed,  and 
the  publisher  will  be  protected  under  the  prin- 
ciple I  have  mentioned  ;  but  if  the  discussion 
becomes  personal,  if  it  descends  to  individual 
attack,  he  will  be  liable  in  damages. 

In  this  case,  I  shall  only  consider  the  evi- 
dence as  it  applies  to  the  rule  I  have  stated, 
and  on  one  branch  of  the  case,  perhaps,  there 
was  a  culpable  latitude  allowed  in  the  evidence 
as  to  character.  The  defender  not  having 
averred  the  truth  of  his  allegation,   the  in- 
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ffrencp  dr^WB  (mn,  thp  pur^u^a  appeffnmcp 

M'CuLLocH,    cqi^d  only  gg,  ^i  mitigation  of  dan^ges,  an4 

\^.^^     you  9re  thftr^for^  to  look  to  his  po^dupt  at  the 

ippetingt  ^(^  BS^j  hpyi  far  you  tliink  it  ^ught 

to  gQ  in  n^itigaitipq  of  pipages.    It  U  wd  this 

oiUy  v\^mti  po^tic^(  insanity  ^  |}ut  though  this 

was  a  pplitic^  na^et^ng,  ypu  iff^u^t  observe  that 

par(  of  the  evidence  went  to  p.rov^  that  ^p 

witnesses  thought  him  really  insane. 

M«Ew4n  w.  Mft.       Xhp  principle  uppn  which  you  ^re  to  decide 

buTRh,  3  July      is  laid  down  in  an  early  case  in  this  country, 

an4  the  same  principle  is  adopted  in  England, 
Stuart  o.  Lovd,  whlch  I  do  uot  ipcution  as  authority,  but  to 
K.  P.  cuei.       show  that  the  two  laws  are  consistent. 

In  the  present  instance,  the  frantic  spirit  of 
the  Tory  party  is  described,  but  you  must  fuay 
ffhether  this  is  not  afterwards  applied  to  the 
pursuer,  ^d  if  this  is  not  public  discussion, 
but(  ribaldry  and  personal  abuse,  you,  must 
find  damages,  but  modifi.ed  a,pcording  ^a  you 
think  f^hp  whole  or  only  a  part  applies  to  him* 
On  the  second  issue,  the  great  question  is« 
Whether  it  is  of  and  concerning  the  pursuer  ? 
and  ijt  i^  ^d  that  you  are  to  take  the  evidence 
on  this  subject  only  as  an  assistance,  and  that 
you  are  to  judge  whether  the  witnessps  had 
good  grounds  for  drawing  the  conclusipn  they 
did.    I  caAUOt  agree  in  this  doctrine.     If  a 
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passage  cieariy  relates  to  a  pursuer,  tneD  tne 
Jury  may  draw  this  conclusion  without  evi-  m'Culloch, 
dence  ;  but  if  it  requires  evidencci  and  if  evi- 
dence is  brought,  then  they  have  only  to  judge 
whether  the  witnesses  speak  true  ;  and  if  it  is 
made  out  by  the  evidence  of  Credible  witnesses 
to  apply  to  the  pursuer,  the  Jury  must  go  along 
wkh  themf: 

After  stating  the  evidence  on  this  point;  his 
Lordship  said,  You  are  to  say  if  that  is  credible 
testimony,  and  if  it  is  so,  that  binds  you  on  the 
fact ;  and  I  tell  you,  in  law,  that  if  credible  it 
is  sufttieut; 

His^  iidrd^p  tbei<  commented  on  the  terms 
us^d,  and  snbAiitted  to  the  consideration  of  the 
Jury,  Whether  madtioan  could  mean  political 
roaldness,  and  said  that;  though  he  had  stated  it 
9k  a  ca^e  for  damafges,  there  were  many  cir- 
cftlnstances,  which  he  mentioned,  aflPecting  the 
amount. 

Verdict  — "  Fbr  the  purser,   damages 
L.100. " 

Hoberfs&n  afad  JUPNeiUt  for  the  Panaer. 
Jeffreff  for  the  Defender. 

(Agents,  Wm.  RUchk^  s.  s.  c.  and  Alex,  Flemings  w.  s.) 
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1823. 
Feb.  24. 


Findioge— that  a 
▼esiel  was  80 
damaged  as  to 
be  imable  to  pro- 
ceed on  her  voy- 
age—that she 
was  in  pilot's 
fair-way— but 
that  no  pilot 
could  be  had. 


PEE8EKT, 
TUX  LORD  CHIEF  COMM188IOVXK. 


Thomson  v»  Bisset. 


This  was  an  action  on  a  policy  of  insurance, 
the  nature  of  which  will  appear  from  the  issues. 


ISSUES. 

*<  It  being  admitted,  that  the  policy  of  in- 
surance in  process,  dated  the  11th  of  Octo- 
ber 1819»  was  entered  into  betwixt  the  pur- 
suers and  defenders,  whereby  the  hull  and 
materials,  &c.  of  the  vessel  called  the  Aid, 
were  insured  by  the  defenders,  at  and  from 
Riga  to  Londonderry,  to  the  extent  of 
L.100  each. 

**  It  being  also  admitted,  that  the  said  vessel 
sailed  upon  the  voyage  insured,  and  anchor^ 
ed  in  the  north  harbour  of  Scalpa,  on  or 
about  the  15th  day  of  October  1819, 
<<  Whether,  on  the  morning  of  the  I6th  of 
October,  or  about  that  time,  the  said  vessel 
was  lost,  or  so  damaged  as  to  prevent  her 
from  proceeding  on  the  voyage  aforesaid  ? 
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^  Whether,  at  the  time  of  her  being  so  lost  Tbomiox 
or  damaged,  the  said  vessel  was  in  pilot's  Bibibt. 
fiiir-way,  and  was  in  a  situation  where  a  pilot 
**  might  have  been  had,  and  where  a  pilot  ought 
<*  to  have  been  on  board ;  and  whether  the 
said  vessel  had  a  pilot  on  board  at  the  time 
of  her  being  lost  or  damaged  as  aforesaid  ?" 


In  opening  the  case  for  the  pursuer,  Mr 
Jeffi^y  stated.  That  he  understood  that  the 
Jury  were  to  find  specially  the  facts,  in  order 
that  the  Court  of  Session  might  decide  the 
law,  and  he  wished  instructions  whether.it  was 
necessary  to  refer  to  legal  authorities.   , 

Lord  Chief  Commissioner. — Looking  at 
the  issues,  there  may,  no  doubt,  questions  of. 
law  arise  on  both.  In  cases  of  this  sort,  it. is 
extremely  difficult  to  foresee  the  questions  that 
may  arise,  and  it  is  the  strong  inclination  of 
my  mind,  if  it  were  satisfactory  to  the  public 
and  to  the  judicatories  of  the  country,  to  reduce 
cases  of  this  sort  to  general  questions,  under 
which  all  the  facts  could  be  proved  so  as  to 
raise  the  question  of  law.  I  am  ready,  in  this 
case,  to  do  it  in  either  way  the  Bar  think  best. 

At  all  times,  a  special  verdict,  in  its  proper 
form,  constitutes  a  most  proper  ground  for  de- 
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Thoksom  ciding  a,  questiDii  of  law — ^it  oontains  not  the 
BuasT.  facts  proved,  but  the  result  of  the  evidence. 
^'''^''"*^  But  the  other  modci  by  a  general  verdictt  is 
the  mode  pointed  out  on  ordinary  occasions, 
and  has  been  found  to  answer  the  purpose,  as  a 
Bill  of  Exceptions  puts  the  facts  as  effectually 
on  record  as  in  the  other  method.  If  this  is 
the  procedure  adopted,  I  shall  direct  the  Jury 
—-a  Bill  of  Exceptions  can  be  tendered  to  my 
direction,  and  the  facts  can  be  so  taken  now  as 
to  answer  every  purpose*  A  motion  may  then 
be  made  for  a  new  trial,  and  an  exception  taken 
to  the  decision  of  the  Court,  whether  it  agrees 
with  me,  or  differs  from  me  in  opinion* 

In  a  case  of  a  different  nature  (deathbed) 
tried  at  Dumfries,  I  made  the  same  reference 
to  the  Bar  as  at  present — ^it  was  left  to  me  to 
take  the  course  I  thought  best ;  and  having  a 
clear  opinion  upon  the  law,  I  pi'eferred  having, 
the  question  discussed  on  a  Bill  of  Exceptions. 
In  that  case>  however,  the  facts  had  been  gone 
through,  and  here  we  are  prejudging,  and  I 
think  it  premature  to  decide  at  present,  as  one 
state  of  facts  may  exclude  the  question  of  law« 

Moncre^9  for  the  defender^--^The  odly;ob> 
ject  we  have,  is  to  fix  the  £iiQt  dear  ol*  the  law, 
and  a  special  verdict  ia  perfectly  fair  ta>all  par« . 
ties. 


im. 
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Lord  Chibf  CofiaiiBnM[ER*«MYou  fliight 
gel  spedal  fridings  on  the  qneitioii  of  abaa*» 
donment  and  as  to  the  pilot,  but  neither  a  spe-* 
cial  verdict,  nor  special  findings,  have  pre<^ 
audience^  whieb  a  Bill  of  Exceptions  ha& 


TUOHSOK 

V, 
BlSfBT. 


At  the  conclusion  of  his  speech,  Mr  Jefftej 
admitted  that  the  situation  where  the  vessel  was 
lost  would  be  a  fair-way  if  tiiere  were  any  pilots 
to  be  had,  but  the  inhabitants  of  the  island 
cannot  be  pilots,  as  they  could  not  navigate  the 
vessel* 

LoRD^  Chief  Commissioner. — ^The  quest,ion 
here  will  be.  Whether  pilot,  in  the  issue,  means 
a  Trinity^  House,  Branch  Pilot,  or  whether  it 
means  one  of  the  persons  you  have  desciibed. 
I  am  not  prejudging  the  question  till  I  hear 
the  fact.  The  question  i»  s^l  C(pen  in  Engi- 
land.   In  the  case  referred  to  by  MarshalL  the   musIuu,  lot. 

165 

Court  avoided  the  decision  of  whether  a  re^ 
gular.  qualification  was  necessary,  there  being 
no  pilot  on  board. 


Abbotts  Law  of 
Shippiiig,p.l74> 


AD' objection  was  taken,  to  the  protest  fay  the*  ^pe  proceM  by 

,  the  matter  of  s 

master  as  not  evidence.  vend  u  not  en- 

f  r>k  r-t  Y    •  .        •      denoe  of  thereto 

Lord  Cmin  GoiiMisaioNBR.'«-*lt  is  not  evi-**  eootaiiMd  in  it. 
dence  of  the  facts  stated  in  it,  but  merely  proves 
that  a  protest  was  taken. 
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Thomsok  When  certain  admiBsions  by  the  defender, 

BisasT.       and  accounts  of  the  expence  of  repairing  the 
"^^^       vessel  were  put  in, 

Lord  Chief  Commissioner. — This  is  an 
action  to  recover  the  sum  underwritten  on  the 
voyage  in  question.  How  do  these  accounts 
apply  to  the  case  of  a  total  loss  ? 

The  process  was  then  given  in  to  show  that 
the  want  of  a  pilot  is  the  only  defence. 

Lord  Chief  Commissioner. — I  suppose  it 
is  agreed  that  the  first  issue  is  to  be  tried  ? 

A  party  to  the  The  sccoud  witncss  Called  was  Kid,  the  mas* 

TZ^'^ut^  ter  of  the  vessel.                                ^ 

uuTt  he  w*M  made  Jawkson  olijects,  He  is  a  pursuer  in  the  ac- 

a^rty  by  mis-  jj^jj^  j^^^j  jg  auswerablc  for  the  expences,  and  is 

interested  in  the  question  at  issue. 

Jeffrey^  for  the  pursuer. — The  procurator 
made  him  a  party  without  authority,  and  we 
are  ready  to  release  him.  Being  a  party  is  not 
of  itself  a  suflScient  objection.  But  the  objec- 
tion depends  on  the  fact,  which  the  defenders 
must  prove  if  they  persist  in  it.  Insurance  re- 
quires a  special  mandate,  and  the  master  did 
not  even  know  of  this  policy,  and  could  not 
claim  upon  it. 
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Moncrc^^  for  the  defender. — I  was  surprised  Thomsoit 
to  hear  that  we  had  to  prove  any  thing.  This  Bisskt. 
is  an  attempt  to  make  one  of  themselves  a  wit- 
ness. We  are  entitled  to  a  verdict  against 
him. 


Lord  Chief  Commissioner. — This  is  one 
of  the  most  anxious  questions  ever  put  to  me 
here.  The  objections  to  testimoiiy  range  them- 
selves under  competency  and  credit,  and  Courts 
of  Law  are  anxious,  if  possible,  to  let  the  ob- 
jection go  to  the  credit  rather  than  the  com- 
petency of  the  witness,  and  in  the  present  case, 
J  could  not  admit  this  witness  without  stating, 
that  there  never  was  a  witness  where  the  ob- 
jection to  hist , credibility  was  stronger — indeed, 
I  do  not  recollect  any  one  where  the  objection 
was  so  strong,  as  his  letter  from  Scalpa  is 
not  an  abandonment,  but  is  written  as  owner. 
If  application  had  been  made  in  sufficient  time, 
the  other  Court  might  have  relieved  us  from 
this  difficulty,  and  might,  as  the  Lord  Chan- 
cellor frequently  does,  have  directed  that  this 
person,  though  not  otherwise  admissible,  should 
be  examined  on  account  of  a  penuria  testium^ 
or  some  other  peculiarity  in  his  situation. 

The  points  that  embarrass  us  here  are.  That 
he  still  stands  as  a  pursuer — there  is  no  de- 
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TttoMtoK  eree  by  the  Judge-Admiral,  finding  thatt  he 
Btssct.  is  not  a  party ;  nor  was  any  application  made 
to  hare  the  case  sent  back  to  him,  and  I  do  not 
know  if  we  could  have  returned  it  on  such  a 
ground  without  the  consent  of  the  party.  We 
have  sent  cases  to  have  errors  in  the  summons 
corrected,  but  that  has  been  done  by  consent. 
Oite  of  this  nature  was  a  question  as  to  a  hotise 
in  Aberdeen,  which  we  did  not  send  till  there 
was  a  consent ;  and  if  we  could  not  do  it  to 
have  the  nature  of  the  injury  corrected,  how 
could  we  do  it  to  have  a  party  removed  from 
the  record  ?  As  no  consent  was  asked,  and,  of 
course,  none  granted,  and  as  he  still  stands  a. 
party  on  the  record,  is  it  competent  for  me,  in 
the  middle  of  a  trial,  to  remove  him  ?  By  the 
practice  of  the  Jury  Court,  I  could  not  havef 
done  so  at  any  stage  of  the  proceeding,  and 
still  less  can  I  do  it  after  (he  Jury  are  sworn, 
and  when  I  have  not  thne  to  consider  the  col- 
lusion that  may  possibly  exist  in  such  a  case- 
There  may  have  been  tui  error  in  making 
him  a  party,  but  I  must  hoM  him  a  pursuer, 
and  holding  this,  I  am  asked  to  admit  him  as  a 
witness  in  his  own  cause. 

It  is  the  clearest  law  tfiat  a  pai^  cannot  be 
awitness.  Even  whetd  there  is |9emirj<f  fe^ljinii, 
that  is  not  a  sufficient  ground  for  examinmg  a 
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party.  W9  )m^e»  with  one  eyq^ptipn,  held, 
that  a  person  in  such  a  sitaatiou  is  an  ineo^iT 
petent  witness,  and  that  exception  confijnps  the 
rule.  In  the. case  of  Murray  and  Tod,  we  ad- 
mitted the  witness  to  giye  evidence  on  a  branch  Voi.  Lp.  as?. 
of  the  cause  in  whiph  p(her  parties  were  alon^ 
interested. 

As  to  his  interest,  there  are  circunistance3  in 
his  situation  that  render  it  too  delicate  to  let 
the  objection  go  merely  to  his  Qredlt,^  and  not 
to  his  competency.  The  remit  was  made  in 
June  1820,  at  which  time  a  condescendence 
had  been  given  in,  and  the  averments  made, 
which  were  of  consequence  in  preparing  the  is- 
sue, and  ever  since  that  time  thia  person  has  re- 
mained a  party. 

If  this  case  had  gone  to  proof  on  commission, 
could  he  have  been  examined  in  such  circum- 
stances ?  If  this  is  answered  in  the  affirmative, 
it  certainly  would  make  a  strong  impression } 
but  if,  in  that  case,  he  must  first  have  beeiji  dis- 
charged from  the  action,  the  inf<$rence  is  the 
other  way. 

On  the  whole,  I  reject  this  witness  as  he  is 
a  pursuer,  and  I  have  no  power  to  discharge 
him.  And  also  from  the  whole  circumstances 
of  the  station  he  held  in  the  cause  being  calcu- 
lated to  make  too  strong  an  impression  on  his 
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Thomson  mind  to  sDow  the  objection  to  go  merely  to  his 
credit.  I  am  ready,  however,  to  receive  a  Bill 
of  Exceptions. 

fon  ^tu!!^  hi8         ^  witness  was  called  who  had  been  employ- 

rfto^iMkttT'  ^^  ^^  inspect  the  vessel,  and  report  upon  the 

maid^'*^on  ^^^^  ^^  which  shc  was.     It  was  proposed  to 

the  subject  ghow  him  the  report. 

Moncreiff. — They  are  not  entitled  to  our 
private  information. 

Jeffrey. — He  was  employed  by  the  whole 
underwriters,  and  not  by  the  defenders  alone. 

Lord  Chief  Commissioner. — As  this  is 
not  meant  to  be  given  as  evidence,  I  see  no  ob- 
jection to  the  witness  looking  at  his  own  writ- 
ing for  the  purpose  of  refreshing  his  memory. 

In  opening  the  case  for  the  defender,  Mr 
Moncreiff  said.  There  was  not  a  total  loss,  as 
the  vessel  was  repaired  in  a  few  weeks  at  an 
expence  of  only  L.  200 :  That  there  was  no 
evidence  to  show  the  voyage  was  lost ;  neither 
was  there  any  evidence  as  to  the  cargo.  And 
that  the  owners  were  bound,  by  the  custom  of 
trade,  to  have  on  board  a  person  acquainted 
with  the  navigation  in  such  a  situation,  who 
are  to  be  held  pilots. 
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Lord  Chief  Commissioner. — You  state  Thomsok 
correctly  that  there  must  be  a  total  loss  to  war-  Bissbt. 
nuit  abandonment.  You  apply  that  to  the 
ship.  I  have  stated  that  I  consider  the  insur- 
ance to  be  on  the  ship  for  the  voyage ;  and  that 
if  there  is  a  loss  of  the  voyage,  then  it  is  a  total 
loss.  I  wish  you  to  address  yourself  to  that 
view  of  the  case  before  you  close. 

With  respect  to  the  custom  to  have  on  board 
such  a  person  as  you  mention,  Would  not  evi- 
dence of  this  be  evidence  of  the  law  ?  I  am  . 
anxious  that  the  law  should  be  cleared  up  on 
this  point,  and  it  is  fixed,  that  by  the  insurance 
law  a  vessel  must  be  fully  equipped,  and  if  she 
is  not  sea-worthy,  the  underwriters  are  dis- 
charged from  liability  for  the  loss.  One  of  the 
things  neeessary  in  certain  situations  is,  that  a 
pilot  should  be  on  board.  In  the  present  case, 
your  argument  must  be,  that  it  would  have 
been  wise  and  prudent  conduct  on  the  part  of 
the  master,  in  the  situation  in  which  this  vessel 
was  placed,  to  have  had  such  a  person  as  you 
describe  on  board,  and  that  the  want  of  this 
rendered  the  vessel  unsea-worthy. 

Before  you  proceed  with  your  evidence,  I 
wish  «gain  to  call  your  attention  to  the  form  in 
which  this  case  may  be  disposed  of.  I  now  know 
the  pursuer's  evidence,  and  have  heard  what 
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jovL  mean  to  prove.  The  aim  seems  to  be  to 
kave  a  special  verdict,  and  this  might  be  done^ 
but  I  think  it  would  be  better  to  allow  the  dis« 
cussion  to  arise  on  a  motion  for  a  new  trial. 
All  the  facts  will  be  got  from  my  notes. 

If  the  verdict  is  against  evidence,  then  the 
motion  will  be  on  that  ground.  If  my  direc- 
tion is  against  law,  this  is  equally  a  gronnd  for 
a  new  trial. 

From  the  opening  of  the  defender,  it  would 
be  extremely  difficult  to  get  such  a  special  ver- 
dict as  would  be  satisfactory.  The  manner 
which  I  have  stated  as  the  best  in  which,  to  disk 
pose  of  this  eaae,  is  that  practised  in  England 
in  all  cases  of  total  loss. 

Monereiffi^--'Vfe  fear  the  Jury  m&y  be  infltt- 
enced  by  their  own  views  of  the  law. 

Lord  Chief  Commissionxb. — I  must  direct 
the  Jury  whether  this  ia  a  place  requiring  a  pi- 
lot ;  and  whether  this  was  a  total  loss. 

In  the  course  of  calling  the  evidence  for  the 
defender,  Mr  Jeffrey  admitted.  That  if  tkere 
bad  been  a  branch-pilot  at  the  station,  the  isaa* 
tttF  would  have  been  bound  to  have  him  on 
board,  imd  objected,  to  the  defenders  oalUdg 
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iiiBuraiice-brdcers  to  prove  the  practice  in  caaes      Thomson 
similar  to  the  present.  bisibt. 

LoED  CaiBf  CoMMissioMBB.— -As  the  in- 
surance-brokers act  by  decided  cases,  it  would 
be  asking  an  opinion  on  a  question  of  law. 
Proof  of  usage  of  trade  has  in  some  cases  been 
admitted,  but  not  in  cases  of  this  nature.  The 
question  here  is,  whether  the  vessel  was  so  da* 
maged  as  to  prevent  her  from  proceeding  on 
her  voyage  ?  A  court  of  law  must  give  its  de- 
cision on  the  question,  and  if  you  were  to  ask 
the  question  at  the  witness,  I  should  probably 
have  to  give  a  di£Perent  opinion. 

The  witness  was  then  placed  in  the  box,  and 
the  objection  sustained  without  further  argu- 
ment. 

Moncre^. — We  have  witnesses  to  prove  the 
practice  of  deducting  one-third  from  the  re- 
pairs for  new  work. 

Lord  Chief  Combiissioner.-— The  question 
here  is  as  to  a  total  loss,  and  the  evidence 
offered  is  not  material  to  the  fact  here  in  issue. 
The  deduction  of  this  would  go  to  the  settle- 
ment of  an  average  loss,  but  is  not  applicable 
to  the  present  case. 

u 
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Thomson  Jeffrey^  in  opening  and  m  reply,  said. 
This  is  an  action  by  the  owners  of  a  vessel 
against  the  underwriters,  and  the  defenders  re- 
sist the  demand,  on  the  ground  that  this  was 
a  partial,  not  a  total  loss ;  and  that  the  vessel 
was  not  sea-worthy,  not  having  a  pilot  on  board 
in  circumstances  requiring  a  pilot.  This  was  a 
total  loss,  as  the  vessel  was  so  much  damaged, 
as  to  render  the  voyage  not  worth  pursuing. 

The  delay  and  uncertainty  of  whether  she 
could  be  repaired,  would  have  justified  the 
abandonment. 

The  master's  letters  contain  nothing  unfair, 
and  are  produced  to  create  a  prejudice. 

We  do  not  dispute  that  she  was  in  pilot's  fair- 
way ;  and,  therefore,  the  only  question  is,  whe-* 
ther  a  qualified  pilot,  or  person  capable  of  navi- 
gating the  vessel,  could  be  got  at  the  place. 
The  master  saw  the  rock  on  which  the  vessel 
struck,  and  the  loss  was  occasioned,  not  by  his 
negligence,  but  by  the  anchor  accidentally 
dragging. 

Afowcr«^— TTiere  are  just  two  points,  and 
it  will  be  easy  to  apply  the  evidence  to  them. 

The  loss  happened  in  circumstances  where 
it  was  the  duty  of  the  master  to  have  a  person 
on  bo^d  to  act  as  a  pilot,  the  want  of  which 
frees  the  insurers  entirely  from  the  loss.    I 


198$. 


THE  JURY  COURT.  807 


ihall  not  trouble  you  with  the  distinction  as  to     Thomson 
branch-pilots  $  you  are  to  judge  of  this  on  the      Bissbt. 
principle  of  common  sense ;  this  was  in  pilot's 
fiur-way,  and  it  was  the  duty  of  the  master  to 
take  assistance  in  passing  through  it. ' 

On  the  first  issue^  it  is  not  maintained  that 
•very  degree  d*  delay  entitles  a  party  to  aban- 
don, and  I  shall  maintain  that  no  delay  entitles 
the  owners  of  a  ship  to  abandon.  The  vessel 
in  this  case  was  repiured  fbr  L.  909»  which  was 
not  one-fourth  of  her  value,  and  so  they  were 
not  entitled  to  abandon.  This  is  not  a  perfect* 
ly  fair  case,  as,  in  a  private  postscript  to  a  letter, 
the  master  advises  the  owners  to  take  65  or  75 
per  cent.,  which,  with  the  price,  would  have 
given  them  more  than  the  value  of  the  vessel. 
We  tendered  more  than  would  be  due  upon  an 
average  loss. 

Lord  Chief  Commissioker.— •!  should  have 
been  happy  if  I  could  have  dictated  a  special 
verdict  for  you  to  have  found  j  and  with  that 
view  I  have,  in  the  course  of  the  trial,  put  in 
writing  the  result  of  the  evidence ;  but  I  cannot 
say  I  have  done  so  to  my  own  satisfaction,  and 
the  result  of  turning  the  subject  in  my  mind 
has  been,  that,  even  if  I  could  have  done  so,  it 
would  not  have  been  the  proper  course  to  fol- 
low. 
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Thomson  If  the  Judge,  in  trying  a  case,  has  fonned  a 

Bum.       clear  opinion  on  the  law  as  arising  out  of  the 
facts  proved,  he  ought  to  state  it,  and  the  Jury 
then  apply  the  facts  to  the  law.     If  there  is  no 
opportunity  of  having  the  law  discussed  before, 
or  if  the  Judge  has  doubts,  then  the  Jury  are  to 
find  the  facts  specially.     But  the  scrutiny  this 
case  has  undergone,  has  satisfied  me  that  every 
justice  will  be  done  by  stating  the  evidence  and 
the  law  as  applicable  to  the  facts.    If  I  had  only 
to  do  with  you,  I  am  satisfied  that  you  would 
take  my  opinion  on  the  law ;  but  as  this  will  be 
carried  to  another  tribunal,  I  shall  state  the  rea- 
sons and  authorities  on   which  that  opinion 
rests. 

It  is  for  you  to  consider  the  veracity  of  the 
witnesses  and  the  truth  of  the  facts ;  and  if  you 
are  wrong  in  fact,  an  application  may  be  made 
to  set  aside  the  verdict  as  contrary  to  evidence ; 
if  I  am  wrong  in  law,  a  Bill  of  Exceptions  may 
be  tendered,  or  an  application  made  for  a  new 
trial,  and  the  Exception  taken  to  the  decision 
of  the  Court. 

It  would  require  much  time  to  frame  a  spe- 
cial verdict,  and  I  must  still  occupy  a  consider- 
able portion  of  your  time,  for  though  it  is  not 
my  custom  to  recite  all  the  evidence,  still  I 
think  it  right,  in  the  present  case,  that  the  par* 
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ties  may  have  an  opportunity  of  correcting  any     Thomson 
errors  m  my  notes.  Bisset. 

The  second  issue  contains  four  questions. 
I  wish  I  could  have  selected  the  evidence  ap- 
plicable to  each,  but  I  must  go  through  it  as  it 
was  given.  His  Lordship  then  stated  the  ven- 
ditions, the  policy,  the  parol  testimony,  and 
the  letters,  particularly  one  from  the  master, 
of  25  th  October,  which  stated  that  the  great- 
est part  of  the  cargo  was  saved,  but  that  only 
a  small  part  was  not  damaged :  That  the  tes- 
timony appeared  to  him  fair  on  both  sides,  and 
stated  what  appeared  to  him  the  general  run 
of  the  testimony  as  to  the  damage :  That,  on 
the  other  points,  it  appeared  that  the  vessel 
was  in  pilot  fair-way,  but  that  no  pilot  was  to 
be  had ; — ^that  there  were  people  who  pointed 
out  the  dangers,  and  that  there  was  evidence 
both  ways,  as  to  the  duty  of  having  one  of 
these  people  on  board.  His  Lordship  then  said. 

On  the  first  issue,  you  must  find  according 
to  what  you  believe  to  be  proved  ;  and  though, 
for  other  reasons,  I  must  go  more  at  large  into 
the  law,  to  you  I  would  say,  in  general,  that 
this,  was  a  total  loss.  The  right  to  aban- 
don depends  upon  its  being  a  total  loss.  At 
all  events,  the  pursuer  would  be  entitled  to  a 
finding  on  the  state  of  the  vessel ;  and  I  am 
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Thomson      distinctly  of  opinion  that  the  loss  was  sttch  as 

BissET.       amounted  to  a  total  Ioss,--«that  the  vessel  was 

^"■^"'"^^     so  damaged  as  to  prevent  her  from  proceeding 

on  her  voyagCi—- that  it  was  the  loss  of  the 

sulgect  insured,  and  so  would  have  warranted 

an  abandonment  on  the  I6th  of  October. 

I  consider  the  law  of  insurance  to  be  the 

same  in  England  and  Scotland ;  and,  there- 

1.  T.  B.  187.     fore,  cite  English  cases.  In  Cazalet  and  others 

V.  St  Barbe,  the  ^nciple  on  which  the  pre* 
sent  case  turns  is  laid  down,  though  the  facts 
differ.  In  that  case,  Mr  Justice  Buller  lays  it 
down*  that  the  insurance  is  on  the  ship  for 
the  voyage ;  if,  therefore,  the  ship  or  the  voy- 
age is  lost,  I  hold  it  a  case  for  abandonment. 
In  this  case  the  insurance  was  on  the  ship  for 
the  voyage, — ^the  oh^ct  was  to  carry  the  car- 
go safe  to  its  destination ;  but  the  vessel  was 
'  stranded,  and  stopped  for  many  weeks.  It 
may  be  said  in  defence,  that  the  damage  only 
occasioned  delay,  as,  by  sending  for  materials 
to  Greenock,  the  vessel  might  have  completed 
her  voyage  $  but  I  hold  that  the  voyage  was 
lost,  as  the  cargo  was  lost,  and  that,  if  the  voy- 
age was  defeated  by  the  loss  of  the  cargo,  the 
defenoe  stated  is  insufficient.  Thisy  too,  was 
in  the  banning  «f  wintert^-^he  repaint  must 
Aake  a  considerable  time,  and  conld  the  cargo 
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be  m  perfection  at  it|si  end  ?  ^None  of  the  proof  Thomson 

of  the  delay  and  the  repair  is  to  be  compared  Bisset. 

with  the  fact  of  the  injury  to  the  cargo.  "— ^'-*^ 

In  the  present  case,  the  insurance  does  not 
include  the  freight  and  cargo ;  but»  in  my  opi- 
nion, this  does  pot  take  it  out  of  the  principle  ^^^^  ^°* 

*"  P*  voO*  Hftrkf 

laid  down  in  a  case  mentioned  by  Marshall  and  in>>  2^0. 
Parky  in  which  I  consider  the  import  of  Lord 
Mansfield's  judgment  to  be,  that  the  injury 
having  rendered  the  voyage  of  no  avail,  that 
renders  the  loss  total;  and,  therefore,  in  the  pre* 
sent  case,  1  think  the  Jury  will  do  right  in  find* 
ing  that  the  vessel  was  so  damaged,  &c.  The 
case  I  h^ve  last  mentioned  is  said  to  have  been 
shaken  by  the  subsequent  case  in  the  2d  voL 
of  Maul  and  Selwyn,  (which  I  have  not  been 
able  to  get,)  and  a  case  in  2  Camp.  623 ;  but 
these  are  cases  of  retardation,  and  here  the  car- 
go was  so  much  injured  as  to  prevent  her  pro- 
ceeding on  her  voyage.  The  object  was  de- 
feated by  the  great  proportion  of  the  cargo  be- 
ing lost.  The  cargo  being  of  a  perishable  na* 
ture  makes  this  case  depend  on  the  principle  of 
the  former  case.  If  you  find  according  to  this 
direction,  you  will  find  that  the  vessel  was  not 
totally  lost,  but  was  so  damaged  as  to  prevent 
her  from  proceeding  on  her  voyage ;  and  I  tell 
you  that  a  voyage  is  defeated,  when  the  cargo 
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Thomson     is  80  damaged  as  to  make  the  voyage  not  vrortk 

Bi8»T.       pursuing. 

The  second  issue  divided  into  four  questions, 
but  the  first  and  last  are  conceded  by  the  pur- 
suer. A  great  part  of  the  question  here  arises 
from  the  different  meaning  of  the  term  pilot,  in 
its  technical  and  popular  sense.  One  of  the 
fishers  on  Scalpa  may  be  a  pilot  in  the  popular 
sense  of  that  term ;  but  we  must  here  take  it  in 
the  sense  in  which  the  want  of  a  pilot  renders  a 
Tessel  unsea-worthy.  A  vessel  being  sea-worthy, 
implies  not  merely  that  she  is  stout,  staunch, 
and  strong,  but  that  she  is  properly  manned, 
and  that  she  has  a  pilot  on  board  when  a  pilot 
ought  to  be  on  board.  If  she  is  not  sesrworthy 
from  a  defect  in  any  of  these  particulars,  the 
contract  is  at  an  end,  and  the  law  holds  that 
the  owners  shall  not  recover ;  if  there  is  no  pi- 
lot on  board  when  a  pilot  ought  to  be  on  board, 
the  underwriters  are  free,  though  the  loss  may 
be  occasioned  by  lightning  from  Heaven ;  his 
being  on  board  could  make  no  difference,  but 
the  law  holds  that  his  not  being  there  frees  the 
underwriters.  In  the  present  case,  the  ques- 
tion arises,  What  is  a  pilot  ?  Is  he  a  person 
who  takes  up  the  office  himself?  Is  he  a  fish- 
erman ?  Is  he  a  person  with  a  token,  or  without 
one? 
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It  10  not  oontended  that  it  was  necessary  for     Thomaon 
the  master  to  take  a  pilot  the  whole  way  fiom       Biasbt. 
Orkney,  it  is  only  said,  he  ought  to  have  had      ~^^ 
one  in  the  particular  position  near  Scalpa.    If 
the  plea  had  been  that  the  vessel  was  not  sea- 
worthy, as  she  had  not  a  pilot  the  whole  way, 
that  would  have  been  averred  and  proved. 

At  Scalpa  there  are  no  regular  or  branch  pi- 
lots, there  are  only  persons  who  practise  as  such ; 
there  is  no  evidence  as  to  their  skill,  and  there 
is  contrary  evidence  as  to  the  duty  of  having 
one  on  board  ;  there  is  no  established  signal, 
and  it  is  in  evidence  that,  when  a  signal  is  made, 
these  persons  do  not  consider  themselves  bound 
to  goon  board.  The  master  did  not  take  an  irre- 
gular pilot  on  board,  but  in  this  issue,  pilot  must 
be  taken  in  its  technical  meaning,  and  not  as  ap- 
plied to  a  person  that  may  or  may  not  come  at 
his  pleasure,  as  in  this  way  it  would  not  be  in 
the  power  of  a  party  to  make  his  vessel  sea- 
worthy, which  he  may  do  where  there  are  Tri- 
nity*House  or  branch-pilots. 

The  Chief  Justice  states.  That  the  master  of  Abbdtfi  uw  of 

Sbippiiig,  174, 

a  ship  must  put  his  ship  under  charge  of  a  re*-   «&«.  1812. 
gular  pilot,  and  in  Law  and  Holingsworth,  the 
Court  of  King's  Bench  do  not  decide  that  a  T^-^-  'w. 
vessel  without  such  a  person  would  be  seawor* 
thy.     In  the  whole  circumstances  of  the  case. 
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Thomson      tbeieforei  I  think  I  am  in  a  situation  to  state, 
BissET.       that,  though  the  vessel  was  in  pilot's  fair-way, 
and  though  no  pilot  was  on  boards  it  was  in  a 
situation  in  which  no  pilot  could  be  had. 

It  appears  to  me  that  the  only  way  to  extri« 
cate  the  law  is,  to  hold  that  pilot,  in  this  issue, 
must  mean  such  a  pilot  as  law  recognizes,  and 
not  a  person  who  takes  the  duty  on  himself  $ 
and,  therefore,  you  will  be  right  in  finding, 
that  this  was  not  a  situation  where  a  pilot  could 
be  had,  and  therefore  not  a  situation  where  one 
ought  to  have  been  on  board.  There  may  be 
some  points  of  novelty  in  this  case,  which  are 
fit  to  be  questioned,  8n4  may  be  carried  to  the 
Court  above,  either  by  Bill  of  Exceptions  now, 
or  on  a  motion  for  a  new  triaU 

I  am  sorry  to  have  detained  you  so  long, 
but  this  is  a  case  of  first  impression*  The  only 
difficulty  in  it  is,  whether  the  vessel  was  so  da«* 
maged  as  to  be  unable  to  proceed  on  the  voy- 
age ?  and  upon  this,  I  trust,  I  have  stated  my 
views  with  sufficient  clearness  to  enable  the 
party  to  seek  his  redress  if  I  am  wrong. 

Verdict.— Finding  on  the  first  issue — "TTiat, 
''  on  the  morping  of  the  l6th  October  18I9»  or 
'  <  about  that  time,  the  said  vessel  Aid  was  not  lost, 
<<  but  was  so  damaged  as  to  prevent  her  from 
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<<  fToceeding  on  the  voyage  mtwemd :  Find^ 
<'  on  the  second  issue^  that»  at  tb«  time  of  her 
^^  being  so  damaged,  the  aaid  vessel  was  in  pi* 
*^  lot's  fair-way,  but  was  not  in  a  situation 
<<  where  a  pilot  might  have  been  had,  and,  there- 
*^  fore,  was  not  in  a  situation  where  a  pilot 
<<  ought  to  have  been  on  board,  and  the  said 
**  vessel  had  not  a  pilot  on  board  at  the  time  of 
<<  her  being  so  damaged  as  aforesaid/' 

This  verdict  was  afterwards  abandoned,  and 
a  verdict  entered  for  the  pursuer,  subject  to 
the  opinion  of  the  Court  of  Admiralty,  on  a 
case  agreed  upon  by  counsel,  and  drawn  up 
from  the  Lord  Chief  Commissioner's  notes* 


ABMSTEONa 

V. 

Vaib  and 
Alston. 


Jeffrey  and  » for  the  Punners. 

Moncreiff'sxidL  Jamteson,  for  the  Defenders. 
(Agents,  Ramsay  «od  imrie^  and  Wm,  MWer.) 


PRVSSNT, 
LOm&S  CNiEF  COJCMtttlOVER  AVO  PITICII.I.Y. 


Armstrong  v.  Vair  and  Alston. 


1823. 
Feb.2& 


This  was  an  action*  of  damages  for  $eading  a  nama^  for  do. 
ohallen^  to  fight  a  dueW- for  posting  the  pur- 
suer as  a  coward,  &c.^-.and  for  a  libel  COQ- 
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AaMSTaOKo 

V. 

Vaik  and 
Alston- 


takied  in  a  narrative  by  Mr  Alston  <<  of  the 
<<  circumstances  of  the  affiiir  between  Mr 
<<  and  Mr  Armstrong^ 


f» 


D£FENC£.-»The  pursuer  had  indilced  a 
young  lady  to  break  her  promise  of  marriage 
to  Mr  Vair — ^he  accepted  the  challenge,  but 
did  not  come  out — the  publication  contained 
the  truth-— and  was  provoked  by  a  written 
statement  by  the  pursuer. 

The  issues  as  to  Mr  Vair  were,  Whether  he 
sent  a  letter  containing  a  challenge  ? — Whe- 
ther he  wrote,  composed,  &c.  the  placard  and 
the  narrative  ?  And  as  to  Mr  Alston,  Whe- 
ther he  delivered  the  letter,  knowing  its  con- 
tents?— Whether  he  wrote,  &c.  the  placard 
and  the  narrative  ?  with  the  same  conclusions 
as  in  the  other  issues. 

Two  issues  were  taken  in  defence.  Whether 
the  pursuer  agreed  to  meet  and  fight  ?  And, 
Whether  he  wrote  or  published  a  statement, 
&c.  ?  But  no  issue  was  taken  on  the  truth. 

Thedepontionof  The  deposition  of  the  pursuer,  as  a  haver, 

h^wjT^^^  was  put  in  without  olrjection,  but  on  the  depo- 

^"SiA^S^to^ft  sition  of  his  friend,  Mr  Thorbum,  being  pre* 

"^°  •®**-  sented, 
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Lord  Chief  Commissioner.- 
both  these  are  consented  to. 


-I  suppose 


Akmstkono 

V. 
VaSR  AMD 

Albtok. 


J^^%  for  the  pursuer. — They  are  put  mto 
process  by  the  defenders,  and  we  are  entitled 
to  rest  upon  them. 

The  next  evidence  tendered  were  opinions 
given  to  the  pursuer,  upon  which  he  ultimately 
refused  to  fight. 

Lord  Chief  Commissioner. — That  steers 
very  near  what  is  objectionable  on  other  grounds 
than  those  referring  to  the  interest  of  the  par« 
ties. 

A  witness  having  stated  that  she  took  a  copy   a  p^ty  nuy 
of  one  of  the  letters  to  Mr  Vair,  was  desired  to  tntt  of  a  written 

11      J.  "j.  document  nsu* 

look  at  It.  larly  oOJiad  for. 

Lord  Chief  Commissioner.— *  As  you  have  ^^^h^^^*^^^^ 
endeavoured,  but  failed,  to  get  the  original  ^^*^* 
from  the  defender,  if  the  witness  swears  this  to 
be  a  true  copy,  it  is  not  only  evidence,  but  bet- 
ter than  her  statement  from  memory. 

When  evidence  was  tendered  of  the  charac- 
ter of  the  defender. 


Lord  Chief  Commissioner.— As  this  is 
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ABK8TH0NO    Qot  objccted  to  I  shall  not  interfere,  but 
Vatr  and     it  not  to  be  drawn  mto  a  precedent. 

Alston. 

McNeill  opened  the  case  for  the  pursuer, 
and  stated  the  facts. 

Cockbum,  for  the  defenders. — ^This  is  purely 
a  question  of  reparation,  and  not  to  put  down 
duelling.  The  defetkler^  Yair,  s^pears  here  to 
▼indicate  ki^  character,  and  not  to  sare  I^  500 
or  600  farthings.  He  does  not  deny  the  hcts, 
but  the  cause  of  quarrel. 

Jeffrey. — Many  parts  of  this  (»se  are  pain^^ 
ful,  and  the  pursuer  claims  compensation^  not 
for  bodily  fear  or  disclosure  of  truths,,  but  for 
the  publication  of  falsehood. 

Lord  Chief  Commissiokeiu — This  is  pure- 
ly a  question  for  the  Jury ;  indeed,  mors  so  thaii 
any  at  which  I  hare  presided. 

The  case  is  brought  on  two  grounds.  1.  The 
challenge.  2.  Libelling  in  the  placard  and  pub- 
lication* The  issue  as  to  the  challenge  was  met 
by  the  answer,  that  he  accepted  it.  Those  as  to 
the  libel  were  met  by  an  answer,  which  is,  as 
near  as  can  be^  of  the  nature  of  a  set«o£ 

In  Scotland,  sending  a  challenge  is  action- 
able, and  we  have  tried  a  case  of  this  sort,  which 
was  sent  at  a  time  whoi  the  issues  were  approved 


ISfS. 


THE  JURY  COUKT. 


S19 


of  in  die  Court  of  Session ;  and,  therefore,  I 
have  no  doubt  that  this  in  law  forms  a  ground 
of  action. 

There  is  a  question,  whether  the  pursuer  ac- 
cepted the  challenge,  as  that  would  take  away 
his  right  of  action.  If  there  had  been  a  direct 
acceptance,  there  would  have  been  no  difficulty, 
but  the  proof  of  acceptance  rests  merely  on  sus- 
picion i  it  is  only  an  inferential  or  constructive 
acceptance,  of  which  you  must  judge  from  the 
evidence.  The  next  question  is,  whether  the 
libellous  matter  was  published  by  the  pursuer, 
and  if  it  was,  whether  it  compensates  the  whole 
or  only  part  of  what  was  published  by  the  de- 
fender. The  question  is,  whether  he  took  the 
law  into  his  own  hands,  and  how  far  the  words 
take  o£P  from  the  severity  of  those  on  the  other 
side. 

In  estimating  the  damages,  you  will  also  con- 
sider the  extent  of  the  publication  of  each.  If 
the  words  had  been  such  as  to  i^bsorb  those  in 
the  statement,  they  would  have  taken  away  the 
right  of  action,  though  the  number  of  copies  was 
not  the  same ;  but,  if  it  is  a  lighter  publication, 
you  must  balance  the  account,  and  consider 
them  as  affecting  the  amount  of  damages. 

This  is  a  very  psunful  case,  and  it  would  have 
been  better  had  it  never  been  brought ;  but  the 
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pursuer  haying  broi^ht  it,  must  stand  by  the 
consequences  of  a  disclosure  of  his  conduct  in 
the  ddicate  a£bir  to  which  it  relates. 

Verdict— For  the  pursuer  on  the  first  seven 
issues,  and  for  the  defender  on  the  eighth,  da- 
mages L.  SO. 

Jeffrey  and  M'Neill,  for  the  Porsucr. 

Cocklntm  and  MaUland,  finr  the  Defenden. 

(Agents,  Ed.  Hojfgan^  w.  s.,  RL  Strachany  and  John  PaHtonjum^ 

W.  8.) 
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PaESEWT, 
THE  LORD  CHIEF  COMMIBSIOWEa* 


Craig  v.  Budge. 


This  was  a  suspension  of  a  decree  of  the  Sheriff 
^S^mS^  *  of  Caithness,  on  the  ground  that  the  Sheriff 
^  S^^  ^^  ^^  jurisdiction.  That  he  refused  to  allow 
Sa'in'T^cJItSa  tl^e  pursuer  to  establish  a  parol  agreement  by 
"**®-  parol  evidence. 


ISSUES. 


"  It  being  admitted  that  a  written  agreement, 
"  dated  12th  March  1819,  was  entered  into  be- 
"  twixt  the  pursuer  Alexander  Craig,  and  the 
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« 


€€ 


*^  defender  William  Budge,  whereby  the  said 
<<  defender  was  employed  to  fish  herrings .  for 
"  the  pursuer  during  the  fishing  season  1819 ; 
'<  for  which  the  pursuer  became  bound  to  pay 
*<  the  said  defender  at  the  rate  of  18s.  per  crane 
'*  of  herrings,  and  to  allow  salt  for  curing,  at  the 
'*  rate  of  five  barrels  to  each  boat  employed  by 
the  defender  in  fishing. 
'*  Whether  at  Wick,  on  or  about  the  5th  day 
of  June  1819,  the  said  parties  mutually  agreed 
to  depart  from  the  said  agreement,  and  to 
settle  for  payment  of  the  herrings  furnished 
to  the  pursuer,  upon  the  same  terms  upon 
<<  which  the  said  pursuer  Alexander  Craig 
**  should  settle  with  the  other  fishers  employed 
**  by  him  during  the  fishing  season  aforesaid  ? 
<<  And,  whether  the  pursuer  did  settle  with  the 
*<  other  fishers  as  aforesaid,  at  the  rate  of  148. 
**  6d.  per  crane,  and  perquisites  ? 

Aether  the  defender  furnished,  diuing 
the  fishing  season  aforesaid,  the  pursuer  with 
148^  cranes  of  herrings,  oi^with  only  137^ 


CI 

€€ 


»9 


"  cranes  ? 


An  objection  was  taken  to  the  first  witness  ttM^^t  Usf'^ 

called,  that  he  was  not  in  the  pursuer's  list,  to  jS^%i^ 

which  it  was  answered  he  is  in  the  list  for  the  ««* »  w«  Ji«^ 
defenders. 


CASKS  TRIED  IN  Moreh  4, 

Cmm  Loasi  Oom  ComassiomiR* — Hie  obftct 

BTOwg.  ^     of  a  list  is  to  give  yon  notice  j  and  as  he  is  in 

your  own  list^  you  most  ha^  had  aotiee  of 

hia.* 

^eth^^^        The  witness  was  then  examined,  and  was  ask- 


>fM^t     ed  whether  it  was  the  practiee  to  depart  from 
fiam,  and  a  m.  the  agreements.  Slid  Settle  accoiding  to  the  lato 

into,  competent     Ul  tJie  OlStnCt* 

pn^^of  her-  J.  A.  Murtwf  olgects. — This  is  not  within 
^^i^^fbom'  the  issuer  whidi  relates  to  a  specific  agreement. 
wi^  agne-     j^  ^  coBtnuy  to  kw  to  allow  proof  of  this  na- 

t»e  fo  €ut  down  a  i^edfic  agreement 

Je0r^4 — This  is  not  yet  intelligible,  and  is 
merely  the  fimndation  for  other  proof.  We  ad- 
mitted tibat  we  had  no  direct  proof. 

Lord  Cbief  Comuissioneb. — I  understand 
you  do  not  mean  to  contend  that  the  agreement 
.  being  in  writii^v  it  must  be  defeated  by  writing. 
I  am  not  now  to  prgudge  the  case  of  the  pursuer. 
Th&K  k  a  written  agveement,  and  Ihe  question 
is,  whedier  it  was  departed  from,  and  a  subse- 
quent one  ^itved  mto.  The  puiBuer  is  to  prove 
this  by  facts  and  circumstances.  It  may  be  dif- 
ficult for  him  to  do  so,  but,  in  the  beginning  of 
proof  of  6cts  and  ciicomstanees,  I  cannot  say 


*  By  6  Geo.  I V>  c  ISO,  §  SS,  list  of  witnenes  are  not  to 
be  ftimished  previous  to  trial. 

11 


ihil  tiWMMtiaiis  df  a  fwibr  Mfnre  are  to  he  gbaio 
entirely  disr^arded.  If  thfi  proof  rerta  cqtirei*  Bvmb. 
]y  on  &cts  of  this  nature,  I  skall  tell  the  Jury 
to  disragwd  it»  aodflnd  ibr  the  defender. 

To  do  away  with  a  written  i|groeinent»  the 
proof  must  be  acdamn  and  olear^  and  I  shall 
watch  it.  Thia  ii  merely  mcfaoate^  rad  may 
b^  eaplanatory  of  ^  faet9  and  oinminitanoefl ) 
butt  if  no  more  it  proveds  it  will  do  tha  defender 

no  harm  ;  but,  if  more  is  proved^  thii  will  ba 
matter  to  be  considered  by  the  Jury,  and,  there- 
fore* I  admit  it  at  the  preeent  stage  of  the  cause* 


When  similar  queotions  ^re  put  to  the  nfi^  But  poof  or  ti 

pnctioe  uoiu^ 

witness,  his  Lordship  said*  Thit  is  net  a  ease  ^  nOkitot. 


upon  usage  of  trade,  but  on  a  speoifio  i^gxeeh 
menty-tp^ou  will  nerer  make  out  this  caae. 

The  third  witness  having  statedt  on  Iw  cress- 
examination,  that  he  had  refused  to  oommwiiv 
eate  to  the  defender  what  he  hnew  on  the  aubi 
ject,  as  he  understood  it  to  be  improper  to  speab 
on  die  milqect  after  citation. 

Loan  Chihf  CoiiMi88iov£B««-f*I  have  sth 
deavoared  to  get  the  better  of  this,  but  I  am 
informedi  that  this  is  so  inveterate,  that  we  miwt 
lubaait  to  the  ineenvenieaee  of  having  the  jj^e^ 
cegvtttion  taken  in  the  country*    If  you  (the 
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counsel  for  tlie  defender)  take  my  advice,  you 
will  put  no  questions. 

inoompetent  to  Auothor  witnoss  was  askcd,  whether  another 
S^^tact  with  one  fisher  had  entered  into  a  written  agreement, 
the  contract  with   and  aftcrwards  departed  from  it* 

another.  LoRD  ChIEP  COMMISSIONER. This  is  a  SpO- 

.  cific  fact  in  a  concern  with  another  party, 
which  cannot  be  brought  to  affect  the  contract 
with  this  one. 

At  the  close  of  the  evidence,  his  Lordship 
expressed  a  doubt  whether  there  was  any  case 
to  go  to  the  Jury ;  but  Mr  Jeffi^y  suggested, 
that,  in  the  evidence  of  one  of  the  witnesses,  a 
tact  was  mentioned,  which,  even  if  there  was 
doubt  of  it  coming  up  to  the  issue,  ought  to  be 
indorsed. 

Whyie  op^ied  the  case,  and  stated.  That  they 
wotdd  prove  the  universal  practice  in  this  trade, 
toi  depart  from  the  agreements,  and  settle  at 
the  rate  of  the  season. 

J.  A.  Murray. — This  was  an  action  in  a 
Sheriff  Court  by  a  poor  fisherman,  upon  a  written 
contract!,  Against  his  rich  employer,  who  thinks 
he  may  make  any  bargain,  and  then  settle  on 
other  terms.  Hie  general  principle  is'  not  to 
receive  parol  evidence  against  a  written  agree- 
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ment.  The  sum  in  the  second  issue  is  so  small,  ^^^^ 
that  I  shall  leave  it  on  the  opening  of  the  other  Budoe 
party.  "^ 

Lord  Chief  Commissioner. — You  judge 
rightly,  but  the  onus  of  proving  the  second  lies 
on  you. 

This  is  not  a  case  for  damages,  but  in  which 
a  verdict  is  to  be  returned  to  the  other  Court ; 
I  wish  there  was  a  precise  rule  as  to  cases  of 
this  sort,  where  no  proof  is  brought  in  support 
of  an  issue.  If  I  were  to  follow  my  original 
opinion,  I  would  hold  it  a  case  where  the  par* 
ty  bound  to  prove,  having  failed  to  ^o  so,  there 
ought  to  be  a  verdict  for  the  other  party,  but 
there  is  a  course  here  of  finding  it  not  proven, 
—this,  in  the  present  case,  is  little  else  than  a 
finding  for  the  pursuer  on  the  second  issue^ 
and,  as  I  consider  it  more  consonant  to  the 
course  of  Jury  Trial,  I  think  you  had  better 
find  it  for  the  pursuer. 

On  the  first  issue,  the  case  is  as  clear  for  the 
defender. 

The  admission  establishes,  that  there  was  a 
written  agreement,  which  stated  the  employment 
and  the  remuneration.  It  is  not  a  writing 
of  the  highest  order,  and  requiring  writing  to 
dissolve  it,  or  even  an  express  declaration  that 


sa6 
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it  Si  dissolved^  £ot  ibis  may  be  done  by  6ets 
and  mneamrtanoeGb'**-but  the  ftooi  necettaty  M 
dissolve  a  written  contract,  must  be  clear  wid 
perspicuous. 


After  going  through  the  evidence^  his  Lottl» 
ship  stated  that  it  was  far  too  loose  to  undo  a 
wtritten  conttacti  4md  that  there  was  no  evi- 
denoe  of  any  neir  contract  having  been  entoed 
ilita 

Veidict-^For  the  defender  on  the  first  inue^ 
and  for  the  pursuer  on  the  second  issue* 

JJElP^  and  m^^  ifar  the  Pdnatf. 

J.  A.  Murray  and  J,  IF,  Dickton,  finr  the  Defender. 

tiigoitf,  David  t^lifiK^  fe.  fi.  C,  ilid  .Xdmei  Lawwn^  w.  a.) 


PB£8SNT, 
THE  £OAD  CHIZr  COMMISSIOITSK. 


1823. 
Maidi  6* 


Wilson  v.  Wilson. 


Reduction  on  the   HsoucTiON  of  a  disposition  and  deed  of  settle- 
gound  of  imbe.  ^^^^  ^  ^|^  ^GQXL^  of  fraud  and  circumven- 

tiotti  and  of  mental  jmbecility.  The  first  ground 


r 
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w«g  not  iDsiated  on^  and  the  caae  came  to  trial 
on  the  second. 

ISSUE. 

<'  Whether,  on  or  about  the  l6th  day  of 
<^  September  1817f  the  date  of  the  disposition 
«  and  settlement  now  under  reduction,  alleged 
<<  to  have  been  executed  by  the  late  Thomas 
<«  Wilson,  heckle^maker  in  Crosscauseway, 
^  in  fimmr  of  Agnes  Wilson,  widow  of  the  cte* 
^  ceased  Adam  Robertson,  baker  in  £din» 
<«  bm^,  and  others^  the  said  Thomas  WihK» 
was  not  of  a  sound  and  disposing  mind,  but 
was  in  a  state  of  mental  imbecility  and  in- 
**  eapadty,  and  thereby  incapable  of  under-* 
^  standing  hia  affiurs  ?*' 

When  the  case  was  called  for  trial  on  the  to  entiue  •  pm. 

tj  to  proceed  to 

aoth  February,  the  pursuer  did  not  aj^pear.        S^^*^'*'^ 
Aiaitiandf  for  the  defendw,*~We  gave  no*  «7,  be  mmt  prove 

nociee  to  the  op- 


tice  of  trial  to  the  known  agent  for  the  pttr#  poeite  pvty,  m 
suer,  who  is  also  attestor  for  the  mandatory*  It      •     '*^* 
is  said  the  mandatory  does  not  mean  to  act, 
but  his  appointment  b^ng  a  proceeding  in 
Court,  his  declinature  should  appear  on  record. 

LoBD   Chief    Cohmission£R«— Where   is 
proof  of  notice  to  the  mandatory  ?   The  Court 
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afi<ep.6& 


WiLsoK       i|||]g(  b0  very  cautioas  in  the  absence  of  either 

Wilson.        party. 

In  the  absence  of  a  defender,  the  case  is 
quite  simple,  and  when  all  the  notices  have  been 
given,  the  Court  has  no  hesitation  in  al- 
lowing the  case  to  go  on ;  because,  if  the  pur- 
suer does  not  make  out  his  case,  the  defender 
would  have  a  verdict.  But,  in  absence  of  a 
pursuer,  the  case  is  diflPerent,  as  the  d^ender 
has  no  proof  to  offer,  and  the  verdict  comes  to 
be  one  in  absence  without  evidence.  This 
question  was  much  discussed  in  the  case  of 
ScratoD  V.  catto,    Scrutou  and  Catto ;  and,  in  that  case,  the  Jury 

Court  confirmed  the  decision  given  by  Lord 
Grillies,  that  the  pursuer  not  having .  appeared, 
and  there  being  no  power  to  nonsuit,  the  only 
way  to  extricate  the  case,  was  to  take  a  ver- 
dict for  the  defender.  A  Bill  of  Exceptions 
was  taken  to  this  decision,  and  the  First  Divi« 
sion  of  the  Court  of  Session  held  the  Jury 
Court  right,  and  confirmed  the  judgment. 

That  I  hold  a  complete  case  in  point,  and 
an  authority  upon  whicli  I  should  have  no  dif- 
ficulty to  allow  a  verdict  to  be  taken  for  the 
defender,  or  to  hear  any  evidence  he  may  have 
to  offer.  But  the  difficulty  here,  is  of  a  differ- 
ent nature,  and  is  the  same  in  the  absence  of 
the  pursuer  as  of  the  defender.     It  is  the  want 
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»of  the  pn^r  notice*    In  the  case  of  Beards-       Wilson 
worth,  I  held  that  the  notice  must  be  served  on^      Wilson. 
the  mandatory  personally,  or  at  his  dwelling-   y^^  j.  p.  ig^ 
house.    Suppose  I  allowed  this  notice  as  suffi- 
cient, and  that. the  mandatory  came  forward 
and  appointed  a  new  agent,  and  wished  to  go 
on  with  the  case  ?   As  to  the  situation  of  an 
attestor  for  a  mandatory,  I  wish  to  see  one  of 
the  oiher  Judges,  as  that  is  a  question  of  pecu- 
liar Scotch  law. 

After  consulting  the  Judges  of  the  first  Di-  ^**^J5^*  ■*- 
Tision  of  the  Court  of  Session,  his  Lordship  ^^^'^"^* 
said, 

I  have  not  only  seen  Lord  Gillies,  but  the 
other  Judges,  and  they  are  unanimously  of  opi- 
nion, tiuit  the  agent,  being  attestor  for  the  man- 
datory, does  not  make  any  distinction  in  the 
case,  as  it  is  the  mandatory  who  is  to  be  looked 
to,  as  he  is  domimus  litis. 
.  The  rule  of  Court  has  been,  that  there  must, 
at  least,  be  service  at  the  house  of  the  manda- 
tory. 

Jdancreiff  and  Maitiand.'^hi  this  case,  the 
notice  to  the  agent  was  regular,-— we  had  no  rea^ 
son  to  believe  it  was  to  be  in  absence,  and  have 
a  right  to  go  on  and  obtain  a  verdict. 

Lord  Chief  Commissioner— I  do  not  say 
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Wilson  tbsty  in  all  caoes,  it  is  neceiBaiy  to  gife  notice 
W1L8OK.  to  the  mandatcnryt  but  I  say  that  yonmust  gne 
notice  to  the  party»  or  his  mandatory^  vdben  you 
are  to  try  in  absence*  It  is  perfectly  comp^ 
tent  for  the  Court  to  stop  a  proceeding  wfaieh 
may  be  carried  on  without  the  knowledge  of  the 
party  interested. 

This  is  an  objection  on  the  part  of  the  Conrt, 
and  no  person  has  a  right  to  go  to  trial  in  ab- 
sence,  without  the  leaye  of  the  Court ;  and  die 
Court  will  not  allow  a  proceeding  that  may  do 
iigustice* — I  will  not  try  this  cause  without  be- 
ing satisfied  that  the  proper  notices  have  been 
given,  and  they  have  not  been  given  in  this 
case. 

It  is  not  only  my  own  opimon,  but  that  of 
the  Judges  of  the  Conrt  ol  Session,  that,  if  both 
parties  are  present,  no  such  notice  is  necessary*-- 
but  that,  if  a  party  is  absent,  the  rule  is  diffisr* 
ent,  and  notice  to  the  attestor  of  the  mandatory 
is  not  suflSfiient,  as  he  is  a  mere  cautioner.  In 
the  case  of  Beardsworth,  this  was  held  nece^ 
sary,  and  the  present  is  the  case  of  an  absCTt 
pursuer.  In  tlus  case,  the  defender  gives  notice 
hjprovkOf  and,  if  intimation  had  been  made  to 
the  mandatory,  I  should  have  held  it  good,  but 
I  cannot  hold  notice  to  the  agent  sufficient. 

If  the  mandatory  intimates  that  he  does  not 
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mean  to  appear,  I  have  no  olgection  to  take  this  Wilsoh 
on  an  early  day ;  but,  let  intimation  be  made  to  Wilsok* 
him,  and  let  the  person  intimating  make  an  af* 
fidavit  as  to  what  passes. 

At  the  trial,  Mr  Maidand  stated  that  the 
mandatory  had  withdrawn  two  years  ago,  and 
that  they  wished  to  put  into  process  the  letters 
on  the  sttlgeot. 

Lord  Chie^  CoMMi8sioMsiu---If  I  thought 
I  had  juiiadiction  in  this  matter,  I  would  oer- 
tainly  proceed  $  but,  as  there  is  some  doubt  of 
the  jurisdiction  of  this  Court,  and  as  the  ease 
goes  back  to  the  Court  of  Session,  I  shall  take 
a  note  of  i1«  and  have  no  Jbubt  that  Court 
will  proceed  to  Ae  utmost,  as  it  appears  to  me 
a  piece  of  great  misconduct  on  the  part  of  the 
agent. 

Tlie  Jury  were  then  sworn,  and  his  Lordship 
stated,  that,  after  the  deliberate  decision  in  the 
case  cf  ScrutOD  and  Catto^  now  final,  he  could 
only  direct  them  to  find  for  the  defender. 

Verdict  hr  the  defi^nder. 


Manereif9oA  Maitknd,  for  the  Deteder. 

(Agent  fof  the  Dcfcnder,  WUBmn  HlUianum.) 
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182a.  Paris  v.  Smith. 

Maich  6» 

Finding  that  an  An  action  against  an  agent  to  compel  him  to 

JCld  to'coBw  appc^  *^d  defend  in  an  action  brought  against 

Jd^Ilnd  OTittht^  '^®  pm^uer  as  owner  of  a  vessel  caUed  the  Three 

have  caiued  the  Brotbers.  or  to  pay  the  sum  for  which  the  pur- 

c(m?eyBiioe  to  be  '  t^   ^f  r 

inserted  in  the   gucr  may  be  found  liable  on  account  of  damacre 

cufltonwiouie 

booiu.  done  by  that  vessel. 

Defence.— -The  defender  was  employed, 
not  by  the  pursuer,  but  by  the  purchaser  of 
the  share  of  the  vessel. 

issue. 

<'  Whether,  on  or  about  the  20th  day  of 
'*  January  1818,  the  defender  was  employed 
<*  by  the  pursuer,  or  by  David  Paterson,  for  the 
"  pursuer's  behoof,  to  execute  a  vendition,  and 
<'  to  complete  the  transference  of  one  half  of 
**  the  vessel  called  the  Three  Brothers,  in  fa- 
"  vour  of  Robert  Steven ;  and,  Whethei;  the 
**  defender  failed  to  make  proper  entries  at  the 

Custom-House,  and  thereby  failed  to  com- 


et 
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*^  plete  the  transference,  to  the  loss  and  damage        p^hu 
'<  of  the  said  pursuer  ?" 


After  the  case  was  opened  for  the  pursuer,     in  an  action  of 

/•         1         1    /•      f  rm  1  idiefy  the  pro- 

Skene^  for  the  defender. — ^They  have  not  cess,  which  u  the 
produced,  in  this  case,  the  process  to  which  they  S^,  mvut  be 
wish  us  to  be  parties,  and  in  which  they  allow*-  Says  befoK^e 
ed  a  verdict  to  go  in  absence*  ^™^ 

J^ey. — The  defender  cannot  plead  sur- 
prise, as  the  process  is  made  the  ground  of  our 
action,  and  they  might  have  borrowed  it  on  pay- 
ment of  a  small  fee.  As  they  refused  to  admit 
the  process,  we  have  brought  the  clerk  of  the 
Admiralty  to  produce  it  when  he  is  called. 

Skene.'^The  objection  is  not  to  the  examina* 
tion  of  the  cleric,  but  production  of  the  process. 
The  rule  in  the  act  of  sederunt,  §  24,  is  abso- 
lute, and  the  only  exception  is  that  stated  in  act 
of  sederunt,  9th  July,  181 7t  §  ^*  A  similar 
attempt  was  rejected  in  Tytler's  case. 

LoBB  Chief  Commissioner.— It  is  disaigree- 
ahle  to  turn  a  party  round  on  a  point  of  this 
sort ;  but,  so  long  as  the  act  of  sederunt  exists, 
the  Court,  before  it  can  allow  such  a  production, 
must  be  thoroughly  satisfied  that  it  falls  under 
the  exception  referred  to.    The  fact,  in  this 
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pau8  oas^  is  cteu>--iiotioe  was  giwii  of  the  witness 
Smite.  and  of  the  production, — ^it  is  also  noticed  in  the 
summons  in  the  cause»  and  it  b  said,  a  call  was 
made,  in  regular  time,  upco  the  party  to  admit 
it,  but  that  he  did  not  appear;'<**-The  question 
now  is,  whether  enough  has  been  done  to  cn^ 
tide  the  Court  to  exereise  its  discretion,  and  the 
whole  rests  on  that  part  of  the  act  of  sederant* 
The  general  rule  is  contained  in  the  act,  IQth 
Feb.  1816,  §3}  and  after  Lord  Blfe^s  case,  an^ 
other  act,  9th  July,  1S1T»  was  passed,  wluch 
g^res  the  Court  a  right  to  exercise  its  disowt 
tion.«^Under  that  act,  the  party  must  call  the 
haver* 

The  only  conclusion  I  can  draw,  is,  that  the 
discretion  is  to  be  exercised  within  the  mean* 
ing  of  this  clause.  It  is  said  this  is  a  public  do*' 
cument,  but  the  pursuer  might  haYe  borrowed 
it,  and  though  I  r^;ret  it,  I  cannot  say  that 
the  pursuer  has  brou^t  himself  witUn  the 
rule.  This  is  a  record  to  which  the  defender  is 
not  a  party,  and  it  runs  to  a  great  hmgth, 
which  is  a  reason  for  producing  it  bafoie. 
It  has  been  said,  that  it  has  been  the  prac- 
tice to  receive  such  docnments  at  tibe  trial, 
but  that  has  been,  so  far  as  I  recollect,  by  aat^ 
sent }  if  any  ease  can  be  diown  where  it  was 
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done  ifiAout  conaent,  I  rinll  be  leady  to  re*       p^^* 


lix  in  this  instance.*  Svi th. 

Darioir  die  examination  of  Fateraon»  who  is  ^  p»^  ^^^ 

^  ^  to  icoover  a  do- 

nentioned  in  the  issue,  foment  ftom  a 

J^ey. — ^We  have  endeayoured,  by  an  eza-  to  pro?e  the  con. 
minatkm  of  the  parties  on  commission,  to  re- 
cover tiie  i^reement  betwixt  them,  and  hav-* 
ing  fiuled^  are  now  entitied  to  prove  generally 
its  contents. 

Skenc^^Thexe  are  no  authorities  for  such  a 
proceeding. 

LoBD  Chief  Commissioner. — This  wami- 
nation  was  in  the  Court  of  Session,  and  it  is 
customary  to  rely  upon  that.  Is  it  agreed  that 
the  document  is  not  to  be  found  ?  If  so,  and 
if  it  is  made  out  timt  tiie  defender  had  any 
tiung  to  do  with  it,  I  will  admit  this  evidence. 

An  objection  was  taken  to  a  question, 
whetiter,  if  the  witness  were  employed  to  com- 


*  The  production  of  papers  is  now  regulated  by  an  pel  of 
sederunt,  dated  8th  Mnch  1686«  and,  in  the  cme  of  Combe 
•od  Compmy  v.  MorisDn  and  U/qnajfii,  tried  en  the  ?Sd  March 
1826,  Lords  JKtQiilly,  Cring^etie,  and  Mackenzie  hel(%  ihat, 
to  entitle  a  pursuer  to  call  on  the  defender  to  produce  papers 
ai  the  trial,  he  must  show  good  reason  ftr  Aeir  not  being 
praniocci  OfiQre* 
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plete  the  traDsference  of  a  vessel^  he  would 
think  it  necessary  to  make  an  entry  in  the 
Custom-House  books. 

LoBD  Chief  Commissioner. — Put  the  case 
to  the  witness  as  it  is  proved. 


An  eztnct  ftom       A  witncss  was  Called  to  produce  excerpts 

the  cuBtoni" 

home  booki  not    from  the  books  of  the  Custom- House  at  Mon- 


M  evi- 
dence, trose. 


Skene. — They  must  bring  the  books,  as  they 
are  the  best  evidence. 

Jeffrey. — We  understood  from  this  witness, 
that  the  books  were  immoveable ;  but  it  now 
seems  they  might  be  got  on  application  to  the 
Board. 

Lord  Chief  Commissioner. — It  often  hap* 
pens  that  evidence  of  the  sort  offered,  is  ad- 
missible. When  a  record  is  immoveable,  then 
an  office  copy,  (an  extract)  is  admissible.  But, 
the  document  being  bulky,  is  not  a  sufficient 
reason  for  admitting  the  copy.  I  dare  say,  the 
excerpts  now  offered  are  correct,  but  the  books, 
if  here,  might  be  cross-examined. 

In  an  institution  such  as  this,  it  has  often 
struck  me,  that  it  would  be  desirable  to  have 
persons  to  conduct  cases  in  this  court,  to  pre- 
vent mistakes  of  this  sort.    In  more  than  one 
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English  court,  there  arc  clerks  of  court,  who        Pams 

are  employed  to  give  advice  to  the  partiesi  and  Smith. 

act  for  them,  in  conducting  the  cases  before  -^^^^"^^ 
these  courts. 

Jeffrey  opened  the  case,  and  stated,  That  the 
defender  did  not  make  the  entry  in  the  books 
of  the  Custom-House,  and  by  34  George  III. 
cap.  68.  the  omission  of  any  form  renders  the 

whole  void.     It  is  said  the  defender  acted  for 

» 

the  purchasa:,  but  if  he  did,  he  also  acted  for 
the  seUer,  which  is  customary  in  such  matters. 
iS^Arene.-^— This  is  an  action  for  gross  neglect 
on  the  part  of  the ,  defender,  and  we  do  not 
differ  much  on  the  fact.  The  question  is,  whe* 
ther  there  was  an  employment,  not  only  to  exe^ 
cute  a  vendition,  but  to  complete  the  trans* 
ference;  and  whether  the  defender  failed. 
There  is  not  sufficient  evidence  of  such  an  ^ 
employment,  and  it  is  not  proved  that  he  fail- 
ed, as  there  is  no  evidence  that  the  entry  waa   >  Phiuipps's  Law 

_  •'  ofEv.p.  I»5. 

not  made. 

Lord  Chief  CoMMi8sioN£B.---This  case 
goes  to  you  on  the  evidence  for  the  pursuer.  It 
arises  out  of  a  clause  in  the  act  of  Parliament, 
which  requires  an  entry  of  the  sale  of  a  vessel 
to  be  made  in  the  Custom-House  books,  which 
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is  a  formal  proceedingy  without  which  the  sale 
is  void. 

This  is  an  action  against  a  person  for  not 
doing  what  it  is  alleged  he  was  bound  to  do ; 
and  in  all  such  cases,  the  fact  must  be  clearly 
made  out ;  the  pursuer  must  make  out  that  the 
employment  was  given  and  undertaken,  and  was 
not  fulfilled.  It  must  be  established,  that  the 
undertaking  was  not  only  to  execute  the  vendi- 
tion, but  to  complete  the  transference,  and 
that  this  was  not  executed.  A  distinction  is 
taken,  and  it  is  said,  that  employment  to  exe«* 
cute  the  writings  does  not  imply  that  the 
agent  is  to  complete  the  transference.  You 
have  heard  the  evidence  as  to  the  &ct,  and  the 
practice  of  other  agents  in  similar  cases,  and  if 
you  are  of  opinion  that  the  employment  was 
only  to  execute  the  vendition,  and  that  it  re* 
quired  a  special  order  to  render  it  the  duty  of 
the  agent  to  make  the  entry,  you  will  find  for 
the  defender.  If  you  are  of  an  opposite  opi- 
nion, you  will  find  for  the  pursuer ;  but  to  en- 
title you  to  do  so,  you  must  be  satisfied  of  the 
whole  matter  in  the  issue. 

His  Lordship  then  stated  the  evidence,  and 
that  the  Jury  must  consider  whether  the  term 
convey y  which  was  used  by  one  of  the  witnesses. 


1893. 


TBE  JUaT  COURT.  989 


mnnt  diat  all  was  to  be  done  that  was  neces*  ^^^^ 
sary  to  complete  the  transference,  and  whether  Smith. 
the  defender,  in  this  case,  did  all  that  was  ne- 
cessary, by  giving  the  vendition  to  the  pur- 
chaser, with  instructions  to  send  it  to  Montrose. 

If  this  term  had  occurred  in  a  l^al  deed, 
then  I  would  have  stated  what  in  law  was 
its  meaning,  but,  as  occurring  in  parol  evi«* 
dence,  I  shall  only  say,  that  a  conveyance  is  a 
complete  transference  of  the  property,  and,  un- 
less there  is  some  strong  evidence  or  argument 
against  it,  you  will  consider  whether  this  is  not 
made  out  for  the  pursuer. 

It  is  clear  that  the  defender  knew  that  some- 
thing more  was  necessary  to  be  done,  and  it 
would  have  been  more  natural  to  have  given  the 
vendition  to  the  seller  than  the  purchaser.  On 
d  the  whole,  it  i^pears  to  me  that  the  weight  of 
the  evidence  is,  that  the  employment  was  to 
complete  the  transference,  and  that  a  verdict 
should  go  for  the  pursuer,  but,  if  you  are  of  a  dif- 
ferent opinion,  you  will  find  for  the  defender. 

The  terms  of  the  second  issue  ought  to  have 
been  not  "  to  make  proper  entries,"  but  to  du 
red  the  officers  to  make,  &c.,  and  this  would  be 
a  proper  correction  for  your  verdict.  Unless 
your  verdict  is  for  the  pursuer  on  the  first  issue, 
in  which  case,  this  question  does  not  arise,  but  if 
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it  does  arise,  you  must  consider  such  evidence 
as  we  have»  the  books  not  being  here. 

.  Ajfter  detailing  what  appeared  the  result  of 
the  evidence,  his  Lordship  said. 

It  is  a  very  serious  thing  calling  a  man  of 
business  to  account  for  a  neglect.  No  doubt  a 
party  may  bring  such  an  action,  but,  befctt^  you 
subject  the  defender,  you  must  be  thoroughly 
satisfied  that  the  employment  was  undertaken, 
and  that  he  failed  to  perform  It. 

Skene  and  JSucA^noit. suggested,  that,  as  no- 
thing was  proved  as  to  the  books,  the  presump- 
tion was,  that  the  entries  were  regular. 

Lord  Chief  Commissioner. — There  is  no 
doubt  the  presumption. that  the  books  are  re*- 
gular.  But  if  the  Jury  are  of  opinion  that  the 
conduct  of  the  defender  was  not  correct,  the 
question  is,  if  we  are  to  presume  the  entry  made. 
I  hold  the  pursuer  has  made  a  case  to  be  left  to 
the  consideration  of  the  Jury. 

-  Verdict — ^**  For  the  pursuer." 

Jeffrey  and  ,Sandfordj  for  the  Pureaer. 
Skene  and  Buchanan^  for  the  Defender. 

(Agenta,  ArchtL  Duncany  s.  s.  c.  and  T.  Dnichar.) 
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PRJBSEITT, 
LORD  FITMILLY. 


Craig 

V. 

SirJ.Ma&- 

J0RIBAVR8. 


Craio  v.  Sib  John  Marjoribanks. 

An  action  of  damages  for  defamation. 

Defence. — A  denial  of  the  charges,  and  a 
plea  that,  being  a  Justice  of  Peace,  he  would 
have  been  justified  in  making  some  of  them. 

The  issues,  after  an  admission  that  the  de- 
fender was  a  Justice  of  Peace,  contained  eight 
questions  as  to  statements  made  by  the  de^ 
fender. 

The  pursuer  had  been  tried  before  the  She- 
ri£P  of  Berwick  and  a  Jury,  for  an  assault  on 
the  street  of  Coldstream,  on  the  1 2th  May 
1820,  and  it  was  found  that  he  did  com- 
mit the  assault,  but  under  circumstances  of 
great  and  shameful  provocation. — It  was  al- 
leged that  the  defender  took  irregular  pre- 
cognitions in  that  case,  and  transmitted  false  ac- 
counts of  the  import  of  what  the  witnesses  bad 
said  to  the  Lord  Advocate,  and  made  this  the 
ground  of  attempting  to  ruin  the  pursuer,  and 
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ClAZO 

Vm 

Sir  J.  Mar- 

J0RIRANK8. 


to  get  him  dismissed  from  his  situation  of  Baron 
Bailie,  under  the  Earl  of  Haddington,  and  of 
S  heriff-Clerk  Depute ;  and  that  he  had  accused 
the  pursuer  of  subornation  of  perjury. 


A  dUigeBce  fot 
zeoof  enog  a  pre- 
cognition  re- 
fined. 

Steven  o.  Dun- 
dae,  Dec.  28, 
1737'  M.  7905. 
2,  Hume  on 
Crimes,   132. 
edit  1819, 
(note.)  Van  v. 
Board  of  Cus- 
toms, Feb.  20, 
181& 


On  the  Slst  May  18^S,  in  presence  of  the 
three  Lords  Commissioners, 

Buchanan  said.  We  move  for  a  diligence  to 
recover  certain  letters  and  irr^ular  precogni- 
tions sent  by  the  defender  to  the  Lord  Advo- 
cate. If  these  are  refused,  signed  informations 
are  useless,  as  the  party  without  them  cannot 
obtain  redress. 

Hope. — The  proceedings  were  in  an  inferior 
Court,  where  there  could  be  no  signed  informa- 
tion— that  only  applies  to  imprisonment  under 
the  act  1701.  As  to  precognitions,  they 
are  often  taken  by  Magistrates  ea  propria 
moiu,  and  it  seems  admitted  that  the  pursuer 
is  not  entitled  to  these. 


Lord  Chief  Commissioner.— On  the  first 
precognition,  a  verdict  and  conviction  follow- 
ed^  which  puts  it  out  of  the  question.  But 
was  any  thing  done  on  the  subsequent  infor- 
mation ? 

11 
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J.  A.  Murray. — ^We  charge  malice  in  this 
ease.  In  Harper's  case^  a  precognition  was 
produced.  A  false  accusation  of  subornation 
of  perjury  subjects  to  damages. 

Lord  Chief  Commissioner. — In  all  cases 
where  the  object  is  to  search  private  reposito- 
ries, or  to  get  papers  from  public  officers,  the 
Court  will  be  cautious  in  granting  a  diligence. 
A  party  who  brings  an  action  of  this  nature^ 
ought  to  be  able  to  prove  it  by  his  own  strength. 

This  is  not  a  case  falling  under  the  statute 
I70I9  and  our  decision  is  apart  from  that 
statute.  The  Lord  Advocate  is  in  a  different 
situation  from  inferior  officers. 

The  first  proceeding  in  the  case  before  the 
Sheriff,  is  followed  by  a  verdict  agiunst  the  pur- 
suer. On  the  second,  the  Lord  Advocate  not 
having  taken  any  steps,  the  pursuer  is  not  in  a 
situation  to  call  upon  us  to  decide  whether  we 
have  power  to  order  the  production  or  not. 

£ven  if  the  question  had  been  of  a  different 
nature,  the  pursuer  must  have  specified  the 
writings  much  more  paiticularly  than  he  has 
done  in  this  list. 


Craig 

o. 

StR  J.  Mar« 

JORfBANXS. 


Haiper  o.   Bo* 
bintoa  and  For- 
bes, Vd.  IL 
P.SO& 


At  the  trial,  the  Procurator-Fiscal  being 
shown  a  letter,  which  was  not  the  one  transmit- 
ted to  him  with  the  precognition,  Mr  Moncreiff 
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Craiq  at  &^t  objacted,  but  did  not  insist,  it  being  sta- 
Sir  J.  Mar-  ted,  that  if  the  pursuer  does  not  produce  the 
^lORiBANKs.     q^Ij^qy,  |.|^j^t;  may  be  ground  of  observation  to 

the  Jury,  but  can  form  no  objection  to  the  leU 
ten 

Lord  Pitmilly.— As  the  party  does  not 
object,  the  letter  may  be  read« 

Before  the  witness  was  dismissed, 
Jeffrey^  for  the  pursuer,  said,  I  mean  to 
call  for  a  letter  which  this  witness  has  discover- 
ed since  he  was  examined  as  a  haver,  and  oi 
which  the  opposite  party  had  as  early  notice  as 
we  had,  though  it  was  within  the  time  fixed  for 
lodging  documents. 

Lord  Pitmilly — In  point  of  regularity, 

Mr  M^get,  the  agent,  should  make  an  affi^ 

davit,  that  this  was  called  for,  and  was  not  re* 

covered,  and  that  he  only  got  notice  of  it  on 

Monday. 

Swdl™rktter"        Mon^reiffl — There  are  several  objections  to 

might  have  been    the  production  of  this  letter.     It  was  not  pro- 

trui;  but  was      duced  m  tenusoi  the  regulations — it  la  a  letter 

3Sg  "Jo  X   to  a  confidential  agen t,_it  does  not  relate  to  the 

question  in  issue,   ^^.^usation  put  in  issue,  but  to  a  different  one, 

upon  which  the  party  was  not  put  on  his  de- 
ieuce. 


\ 
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«7ig^ey.'-~The  Court  was  right  in  refusing 
me  a  general  issue,  but  this  is  competent,  as 
showing  the  ammus  of  the  defender.  I 
might  prove  his  calling  him  wretch  or  scoun- 
drel, to  show  passion  and  prejudice,  and  this  let- 
ter goes  to  confirm  the  testimony  of  a  witness, 
against  whom  some  insinuations  were  made. 


Cbaig 
Sir  J.  Mar- 

J0MBANK8. 


Lord  Pitmillt.— -If  the  parties  do  not  ob- 
ject, I  should  wish  to  read  the  letter  before  de- 
ciding. (After  reading  it.)  The  letter  not  hav- 
ing been  produced  before  the  trial,  is  not  a  fa- 
tal objection  to  its  now  being  produced.  The 
Court,  for  useful  purposes,  required  that 
written  evidence  should  be  produced  a  cer- 
tain time  before  the  trial,  but  there  may  be 
many  things  to  prevent  this,  and  it  would 
be  very  unfortunate  if  the  Court  had  not  the 
power  to  dispense  with  the  rule  in  such  cir- 
cumstances as  occur  here.  The  act  of  sede- 
runt provides,  that,  if  a  person,  when  examined 
as  a  haver,  refuses  to  produce  a  document,  the 
Court  may  order  it  to  be  produced  at  the  trial ; 
alid  I  hold  the  same  principle  to  apply  to  this 
ease,  where  the  person,  at  the  time  of  his  exa- 
mination, did  not  know  that  the  document  was 
in  his  possession.  The  Court,  therefore,  has 
power  to  order  the  production. 
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Caaio 

Sib  J.  Mab- 

J0BIBANX6. 


Neither  do  I  think  the  objection  gpod^  that 
this  was  a  letter  to  a  confidential  agent.  This 
person  was  in  such  a  situation  that  I  consider 
this  as  not  falling  under  the  privilege. 

But  my  opinion  is  different  on  the  third 
ground.  The  special  issues  have  been  pre- 
pared with  care»— -the  party  was  refused  a  ge- 
neral issue^  and  when  he  must  specify,  he  goes 
upon  three  instances  of  defamationy — one  at  a 
public  meeting, — one  to  Mr  Bell,  the  Sheriff 
Clerk,  and  one  to  ManderstoiL  There  is  no 
issue  as  to  any  thing  the  defender  said  or  wrote 
to  this  witness,  either  on  24th  October,  or  •n 
any  other  date.  There  is  no  ground  to  say, 
that  the  Court  would  have  granted  an  issue 
upon  it,  or  that,  if  it  had,  the  defender  would 
not  have  justified. 

The  present  application  is  to  have  evidence 
of  what  the  defender  wrote  on  the  24th  of 
October,  brought  forward,  to  induce  the  Jury 
to  believe  what  he  said  at  a  different  time, 
to  a  different  person.  This  is  a  kind  of  evi- 
dence to  which  I  could  never  desire  a  Jury  to 
listen.  The  Court  having  tied  down  the  pur- 
suer to  three  specific  occasions,  it  is  not  pos- 
sible to  receive  a  letter  on  24th  October,  as 
evidence  of  what  was  done  on  other  occasions* 

The  counsel  for  the  Crown  having  refused 
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to  produce  die  preoognitions  upon  which  some       <^&aio 

of  the  issues  rested ;  a  witness  was  called,  and  Sib  j.  Mab^ 
asked,  whether  what  he  said,  when  precog^    jqmavk^. 

nosced,  was  fairly  taken  down  ?  To  which  an  incompetent  to 

^  J  ask  a  witneat, 

objection  was  taken.  wheUier  a  pn- 

oognitioii  con- 

J^^' — ^t  is  a  privil^;e  of  the  public  offi-   ta)Q«i « f«» 

stateincnt  oi  bis 

cer  to  refuse  the  precc^ition,  but  that  does  evidence. 
not  prevent  us  from  calling  the  persons  eza^ 
mined. 

Lord  Fitmilly. — The  public  officer  hay- 
ing refused,  appears  to  me  another  argument 
against  you.  If  you  cannot  get  competent  evi- 
dence of  a  fact,  is  that  a  reason  for  receiving 
what  is  not  so  ?  There  cannot  be  a  doubt  about 
this;  the  public  interest  is  concerned  that 
disclosures  of  this  sort  should  not  be  made ; 
were  this  allowed,  many  things  which  ought 
not  to  be  divulged,  might  improperly  be  got 
in  this  manner. 


A  letter,  dated  9th  October  1820,  from  the  cirminstances  in 

which  a  letter  to 

defender,  to  the  brother  of  G.  Manderston,  was  the  brother  of  a 

.         .  perran  mention- 

prodUCed*  ed  in  the  iuue 

M owcr^i^— This  falls  under  the  principle  ^'^  "*"^ 
upon  which  the  former  letter  was  rejected  ;  the 
issue  is  as  to  George. 

J^rey. — This  is  merely  following  out  the 
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evidence  of  George,  who  stated  the  conversa- 
tion he  had  with  the  defender,  and  which  was 
to  be  communicated  to  his  brother. 


Lord  Pitmillt. — There  may  be  nicety  in  the 
distinction  of  this  case  from  the  former ;  but  it 
appears  to  me  that  a  foundation  is  laid  for  receiv- 
ing this  in  the  evidence  of  George.  His  evi- 
dence was,  that  he  had  conversation  with  the 
defender,  who  stated  that  his  brother  had 
given  evidence  on  the  trial ;  and  that  Craig 
had  got  off  in  consequence  of  some  of  the  wit- 
nesses having  peijured  themselves, — he  did  not 
say  that  it  was  the  brother  of  the  witness,  but 
here  is  a  letter  to  the  brother,  alluding  to  his 
having  perjured  himself. 
:  It  may  be  matter  for  observation  to  the  Jury, 
but  I  think  it  is  admissible  on  the  last  issue, 
as  confirming  the  evidence  of  the  witness* 
Whether  it  amounts  to  good  evidence  or  proves 
the  fact,  is  matter  for  discussion  to  the  Jury, 
but  I  cannot  refuse  to  allow  the  Jury  to  hear  it. 


X  A.  Murray  stated  the  facts,  and  contend- 
ed, That  the  conduct  of  the  defender  was  ag- 
gravated by  his  station  and  influence  in  society, 
and  his  being  a  Justice  of  Peace.  The  verdict 
on  the  assault  was  felt  by  every  one  to  be  an 
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acquittal,  but  the  defender  made  it  the  ground 
^f  persecuting  the  pursuer. 

Moncreiff. — ^This  is  a  claim  of  enormoui 
dam^es  against  a  magistrate,  not  for  an  irregu^ 
larity  or  wrong  judgment,  but  for  doing  his 
duty,  and  exercising  his  discretion.  The  only 
ground  of  complaint  is,  that  the  defender  form<> 
ed  too  strong  an  opinion  of  the  case^ 

In  those  issues  which  relate  to  his  conduct 
as  a  magistrate,  the  pursuer  was  bound  to  prove 
either  a  cause  of  malice,  or  previous  ilUwill } 
but  the  evidence  proves  the  reverse.  The  pur- 
suer was  found  guilty  by  a  Jury  of  an  assault, 
and  as  some  of  them  must  have  been  of  the 
same  opinion  with  the  defender,  can  he  be  said 
to  have  acted  maliciously  in  giving  the  infor- 
mation ? 


Caaig 

tr. 

Sir  J.  MAx>i 

JOBIBANKt. 


Lord  Pitmillt.*— This  action  is  founded 
on  eight  diiSerent  acts  of  verbal  injury,  which 
are  distinctly  stated  in  the  issues.  I  shall  di-^- 
rect  your  attention  to  each  of  these,  and  the 
evidence  applicable  to  each  }  but,  before  doing 
so,  I  shall  make  some  observations  on  the  ge- 
neral nature  of  the  case. 

You  must  hiave  seen  it  early  in  the  discus-* 
sion,  that  one  and  alt  of  the  charges  have  their 
origin  in  the  impression  taken  by  the  defender 


sso 


CASES  TRIED  IN 


March  13^ 


Cbaio 

«. 

SiA  J.  Mas- 

JOBIBANKS. 


of  tfae  pursuer's  conduct  in  the  afl&ir  on  the  ISth 
May.  There  is  no  pique— *no  cause  of  quar«- 
iidf-HKio  intention  to  injure  the  pursuer,-.«and9 
if  damages  are  found,  it  must  be  on  something 
arising  out  of  this  affiiir  on  the  12th  May» 
as  to  which  we  know  nothing  but  the  yerdicti 
and  what  the  pursuer's  counsel  told  us  was  the 
sentence  of  the  Judge,  though  that  has  not 
been  put  in  evidence.  Not  only  is  there  no 
pique  or  ill-will ;  but,  on  the  contrary,  the  de- 
fender is  proved  to  have  acted  with  a  d^ree 
of  kindness  and  liberality  that  was  to  be  expect* 
ed  from  a  person  of  his  rank  and  consideration, 
towards  a  person  in  the  situation  of  the  pur- 
suer, in  his  immediate  neighbourhood.  The 
evidence  shows  this,  which  is  of  more  con* 
sequence  than  observations  of  counsel  or  the 
Judge.  The  defender  does  not  appear  to  have 
known  the  pursuer  before  he  was  appointed 
Baron  Bailie  by  Lord  Haddington ;  but,  being 
a  man  of  large  fortune,  and  living  in  the  im- 
mediate  neighbourhood,  he  thought  it  his  duty 
to  support  the  Baron  Bailie  for  the  good  of  the 
country. 

I  would  also  call  your  attention  to  the  kind 
of  injury,  if  it  was  an  injury,  said  to  be  done  to 
this  man.  The  accusations  all  relate  to  his 
public  character,  either  as  Depute-Clerk  of 
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Berwidodiirei  or  Boron  Bailie  of  Coldstream. 
The  defender  does  not  enter  into  the  pursner's 
private  afiairs,  but  takes  an  impressioni  that,  on 
a  particular  occasion,  he  acted  in  such  a  manner 
as  to  raider  him  an  unfit  person  to  fill  these 
public  situations.  Mark  the  objects  and  mo- 
tives of  the  defender,  for  it  is  not  now  the  ques- 
tion whether  he  took  too  strong  an  impression 
of  the  case,  but  whether  it  was  such  as  indi- 
cates a  disposition  to  injure.  The  object  was, 
not  to  do  a  private  injury,  but  to  take  the  pur- 
suer out  of  public  situations,  which  it  was 
thought  improper  for  him  to  fill  after  what  took 
place  on  the  ISth  May. 

This  disposes  of  the  malice,  and  it  has  been 
correctly  stated  from  the  bar,  that  proof  of  ma- 
lice is  necessary  in  a  number  of  the  issues.  If 
a  private  person  injures  another,  law  presumes 
malice,  and  it  is  not  put  in  the  issue,  as  a  man 
acts  wrongfully  who  states  matter  injurious  to 
another ;  it  may  not,  perhaps,  imply  a  malicious 
disposition,  but  that  impropriety,  of  which  he 
is  guilty,  the  law  terms  malice.  In  the  case  of 
a  public  man,  in  a  public  situation,  however, 
malice  is  not  presumed,  but  he  is  held  to  be 
acting  on  public  grounds.  It  is  for  the  Jury 
to  draw  the  conclusion  as  to  malice,  proof  of 
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J0RIBAMK6. 


35» 


CASES  TRIED  IN 


Mardi  13, 


Craio 

«• 

Sib  J.  Mab- 

JO&IBAMKB. 


it  is  not  excluded,  but,  instead  of  presuming 
malice,  the  presumption  is  the  reverse. 

This  applies  to  most  of  the  issues,  and  re- 
quires to  be  kept  in  view,  but  it  is  necessarj 
to  make  up  your  mind  upon  them  separately. 


His  Lordship  then  went  through  the  issues 
in  detail,  and  stated,  that,  upon  most  of  them, 
the  Jury,  before  they  could  find  against  the  de- 
fender, must  be  satisfied,  from  the  evidence,  that 
he  acted  maliciously.  That  the  witness  called 
to  prove  the  only  instance  of  private  calumny, 
had  disproved  it ;  and,  upon  the  whole,  if  the 
Jury  were  of  opinion,  that  damages  were  due, 
they  would  find  so,  and  upon  which  of  the  is- 
sues they  thought  them  due. 

Verdict— For  the  defender  on  all  the  is- 
sues. 


Jeffrey  and  J^  A.  Murray^  for  the  Pursuer. 
Moncreiff  QX\i\  A.  Anderson,  for  the  Defender. 
(Agents,  Thomat  Megget^  w.  8.»  and  Cuninffham  ^  Btll^ 
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PRESENT^ 
LORDS  CHIEF  rOMMItSIOKBR  AMD  OILLIF.S. 


Maclean  v.  Fraseiu  isas. 

May  19. 

J3  AM  AGES  fpr  defamation,  by  a  clexgyipan  a^  STS^^aST" 
a  meqtipg  of  Presbytery.  .   ^^^^^^^ 

byterj. 

Defence. — ^The  defender  was  actii)|;  in  dis- 
charge of  his  duty  as  a  clergyman* 

ISSUE. 

"  Wbetber,  on  or  »bput  tbe  ^Jlist  ^t^y  irf 
'*  March  1821,  at  Aross,  in  tha  i3lw4  pf  Mullr 
at  a  meeting  of  the  Presbytery  of  Mull,  the 
di^fi^nder  did  falsely^  maliciously^  an4  i^ju- 
[  riously  say  ^nd  allege,  that  th^  pwffuer  bftd 
been  guiUy  of  a  gross  viol«tioq  of  thp  Saih 
b9th|  by  having,  ajW  coming  out  of  cbmipb 
on  a  S^^day,  recently  b^for^  tb^  s»id  SJK 
day  of  March,  taken  his  fi8biqg<-rod9  9r  pth^ 
implement  for  killing  fish,  and  gone  out  to 
A«|^  fislii  »nd  Jkad  been  employed  in  fishing 
dunng  part  of  ib»t  dny,  or  did  use  «r  utter 

£ 


« 

cc 

« 
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Maclean      «  words  to  that  effect,  to  the  injury  and  da- 
Fraser.       "  mage  of  the  pursuer  ?*' 

This  case  was  tried  at  Inverary,  but  the  ver- 
dict was  set  aside,  and  a  new  trial  granted. 

At  the  second  trial,  a  witness  was  asked,  on 
cross-examination,  whether  the  defender  men- 
tioned from  whom  he  got  his  information  ? 

An  objection  was  at  first  taken  to  the  ques- 
tion, but  on  its  being  limited  to  what  was  stated 
in  the  Presbytery,  the  objection  was  withdrawn. 
|J?k>c»  2i6  and   Qu  the  Other  side,  it  was  maintained,  that  nam- 

ing  at  the  time  the  person  giving  the  informa- 
tion, was  a  sufficient  defence. 

The  defender  was  called  as  a  haver,  to  pro- 
duce certain  letters,  which  the  pursuer  did  not 
give  in  evidence  at  the  trial. 

Lord  Chief  Commissioner.— They  cannot 
compel  you,  the  counsel  for  the  pursuer,  to  pro- 
duce them,  nor  could  they  competently  call  on 
you  to  produce  them,  but  your  not  producing 
them  entitles  Mr  Jeffrey  to  observe  upon  your 
withholding  them. 

The  Solicitor-General^  for  the  pursuer, 

maintained  to  the  Jury^  That  the  defender  was 

11 
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not  in  the  exercise  of  his  duty,  as  the  pursuer 
did  not  reside  within  his  parish. 

That,  even  where  malice  was  not  to  be  pre- 
sumed^  if  the  statement  was  known  to  be  false, 
it  will  be  held  malicious. 

The  question  ought  to  have  originated  in  the 
Kirk  Session. 

Jeffrey^  for  the  defender,  admitted.  That 
if  a  person  made  his  public  station  a  cloak  for 
private  malignity,  he  would  not  be  protected ; 
but,  in  the  present  case,  it  is  not  sufficient  for 
the  pursuer  to  prove  error  and  injury ;  he  must 
prove  malice,  or  fail  in  his  action.  Either  di- 
rect malice,  or  some  previous,  ground  of  malice, 
must  be  proved.  The  proceeding  was  compe- 
tent under  the  statute  1695. 


8  Phillippt,  314. 


\^titatioii  of 
^e  Church. 

1. 11,  and  p.  m. 
-^ct  of  AnemUf, 
»648, 1706,  (|x 
271.)  and  1707, 
P.  360. 


GiDon'i  Abr. 
AeCs  of  A» 
p.  340. 


Lord  Chief  Commissioner. — As  this  is  now 
an  action  only  for  what  was  done  in  a  Church 
Court,  there  might  be  some  doubt  of  its  legality; 
and  if  the  action  had  been  brought  on  this  alone, 
it  probably  would  not  have  been  here  for  trial. 

In  reference  to  this  case,  actions  for  slander 
may  be  considered  as  of  two  kinds, — either  the 
defender  has,  or  he  has  not,  a  right  to  speak  of 
the  pursuer.  If  he  has  not,  then  he  is  liable  if 
the  accusation  is  false.  If  he  has  the  right,  then 
he  is  protected,  unless  he  maliciously  makes  the 
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Maclea:!  aocuaitioa.  In  the  first  case,  it  is  not  necessary 
Fraasb*      to  state  malice,  as  it  is  suffici^it  if  fidsehood  and 

ii^ury  is  proved;  but,  in  the  second,  malice 
«  must  be  stated  and  proved,  as  it  is  the  ground 

of  the  action.     Whether  a  case  falls  within  the 

one  dais  or  the  other,  is  a  question  for  the  Court ; 

but  whether  malice  is  proved,  rests  entirely  with 

die  Jury* 

In  the  present  case,  there  is  no  proof  of  any 
grudge  or  act  showing  malice  j  but  the  proctf 
of  it  is  rested  on  the  fiicts  and  circumstance^^ — 
and,  aoeording  to  your  opinion  of  them,  you 
will  find  fbr  the  pursuer  or  defender.  The  for- 
mer Jury  seem  to  have  misunderstood  the  direc- 
tion,  a&d  returned  a  verdict  which  the  Court 
could  not  record ;  and  perhaps  it  would  have 
been  as  well  if  the  case  had  not  been  again 
heard  of. 


VwdicU^**  For  the  defender. 


»» 


7%^  iSolioitar^CkneralMTid  MenjUei,  fbr  the  PtttBuer. 
Jeffretf  and  Whigham,  for  the  Defender. 

(Agents,  D.  Maclean,  w.  s.,  and  H,  Macquecn,  w.  s.) 
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Damages  for  defamation  in  a  newspaper,  and   Damages  for  de- 
in  letters  to  the  Lord  Lieutenant  and  Member    *^ 
of  Parliament  for  the  county  of  Inverness. 

Defenc£U'-«--So  far  as  the  averments  are  in- 
telligible, they  are  denied.  The  defender, 
being  a  Justice  of  Peace,  was  entitled  to  state 
JkcU  confidentially  to  the  Lord  Lieutenant  and 
Member  of  Parliament.  The  defamation  was 
provoked,  and  haa  since  been  compensated. 

The  issues  contained  long  extracts  from  the 
newspaper,  and  from  the  letters  i  *  and  the 
questions  put,  were.  Whether  they  represented 
the  pursuer,  as  acting  from  corrupt  motives,  as 
destitute  of  honour  and  truth  ?  &c. 

An  issue  in  justification  was  taken  upon  cer- 
tain resolutions  passed  at  a  meeting  at  Inver- 
ness, at  which  the  pursuer  was  present* 


•«ip 


*  The  letters  and  resolutions  in  this  case,  were  the  same  as 
those  foamleil  on  in  the  case  of  Tytier,  anie,  p.  296. 
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COOPEK 

Macintosh. 


A  Terbal  inaccu- 
ncy  in  an  iasqe 
oonrected   before 
proceeding  to 
tiiaL  . 


Parol  evidence 
of  the  contents  of 
a  letter  rejected. 


Before  proceeding  to  trial,  a  doubt  was  stated 
as  to  the  competency  of  correcting  two  words, 
inaccurately  copied  in  the  issues. 

Lord  Chief  Commissioner.— It  is  undoubt- 
edly competent  to  correct  matter  of  this  sort, 
though  we  could  not  now  amend  the  averment. 

I 

The  first  witness  was  asked  on  cross-exami* 
nation,  Whether,  on  a  certain  occasion,  he  re- 
ceived a  letter  from  the  defender,  and  what 
answer,  he  returned  ? 

Lord  Chief  Commissioner. — You  cannot, 
in  this  manner,  prove  the  contents  of  the  letter ; 
not  even  that  it  was  marked  private.  I  merely 
take  that  the  letter  produced  is  the  answer 
which  the  witness  sent  to  the  defender. 


The  same  as  to  a 
writtoi  (^nion 
given  by  coun- 


The  second  witness.  Colonel  Grant,  having 
stated,  on  cross-examination,  that  he  took  the 
opinion  of  counsel,  as  to  whether  he  ought  to 
communicate  the  letters  to  Mr  Grant,  was 
then  asked  to  state  the  opinion. 

Lord  Chief  Commissioner. — If  that  opi- 
nion was  given  in  writing,  it  is  incompetent 
to  prove  it  by  parol.  I  rather  think  Colonel 
Grant  is  entitled  to  withhold  this  as  a  confi- 
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dential  commimication.   But,  before  asking  the       Coopsa 

question,  you  must  establish  that  the  opinion  Macintosh. 

was  a  verbal  one,  and  then  the  Court  will  de-  ^■■'^v^*^ 
cide  whether  the  question  is  competent. 

The  witness  was  then  asked.  Whether  he   inoompet^^t  to 

•  ""^    whether   a 

dehvered  the  letters  with  the  approbation  of  witnen  acted 

-  with  the  appro- 

COUnsel  ?  bationofoounseL 

Lord  Chief  Commissioner. — You  may  ask 
the  Colonel  what  he  did,  but  the  question  now 
put  is  incompetent. 

A  witnesss  for  the  pursuer  was  asked,  on 
cross-examination.  Whether  certain  names  were 
in  the  former  coittmission  of  the  Peace,  to  which 
an  objection  was  taken. 

Lord  Chief  Commissioner.*— They  ought 
to  produce  the  old  commission,  and  if  you  wish 
to  establish  that  the  new  one  di£Pers  from  it, 
you  may  do  so  by  comparison  of  the  two. 

When  another  question  was  put  to  the  same   in  damages  fox 

deiamatioDy    in- 
Witness.  ^  competent  to 

Lord  Chief  Commissioner.— -Is  not  this  a  unr^the  defend- 
question  as  to  the  character  of  the  defender,   ^' 
which  is  incompetent  ? 


SflO  CASBI  TBIBD  III 


MActlftdSH.     fefldefk 
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^  Load  Chibf  CoiaMtAsloKER4«««*The  Covit  n 
bound  to  iitterfeTO  to  prferent  this  qteitloii  ht^ 
ing  put,  as  it  paay  aggravate,  instead  of  dimi- 
iiifthiiig  the  damages. 

cuoHBsittiett  in       The  clerk  of  the  peace  was  then  calltiL  and 

which  a  docu- 

ment  was  admit-  ihe  commission  of  the  peaee  shown  td  him. 

ted  in  evidence* 

thimgh  not  pro.       MaAuM  ofajjedts*— ^-This  Was  not  ptodueed 

duccd  dght  days       •   «      3 

before  the  trial,   eight  days  ago. 

Moncreijf. — It  was  produced  in  Tytler's 
cosoi  iMId  dottld  not  be  in  both  processes. 

LoRd  CwAw  CoMMi8siONBR«-^This  10  on 
objection  on  the  terms  of  the  Mt  of  aedtoiiDt, 
and  it  requires  great  care  that  it  may  not  be 
mbundi^l'^ioody  or  beoottto  ihe  mdatis  of  in- 
JuttiMw  Was  not  this  paptfr  in  Ihe  power  of 
th^  defendrit*  ?  It  is  tnmsferted  from  one  pro- 
cess to  atiMhel-i  but«  in  the  spkit  of  the  act  of 
sederunt,  it  was  produced,  and  it  is  of  no  conse- 
qumce  whether  it  is  in  one  bundle  of  papelrs  or 
another. 

A  UlritnMt  having  suted  that  part  of  what 
was  charged  as  libellous  had  been  shown  to  him 
two  years  before  by  the  defender,  was  then  ask- 


•> 


IMS. 
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ed^  Whethir  he  l^d  given  n  (topy  to  Mr 
M^Lood  ?    Thia  was  objected  to. 


sei 

V* 

Macintosh. 


Lord  Chief  Commissioner* — If  they  ask 
whather  it  waa  ddiv^:ed  under  the  Hal  ^f  se- 
creqf^  this  may  be  qiieationaU^  but  it  is  quite 
catnpeteiQt  to  ask^  Whether  he  put  it  into  the 
hands  of  Mr  M'Leod  ? 


A  letter  waa  ptodneedi  but  the  witness  who  The  receipt  or  ■ 

was  first  called  to  prove  the  hand^writing  had  by  a^mlul!^ 

mnrer  seen  the  pivty  writer  and  the  date  was  p^e  hlliid^i^t. 

«tot  admitted.  Ztdth^n 

Load  CfiiteF  Commissioj^bu — ^You  do  not  !^  ^  S^ 

-  wntey  or  be  ee* 

pfeeve  the  date  at  which  it  Was  recei?ra>  by  ?^^  ^.'^ 

*  *      niB  iund-imtiii|^ 

piSoving  the  marking  of  receipt*  You  must 
prove  ihe  receipt  by  evidence  upon  oath»  and 
the  date  nay  pofcsibly  be  proved  by  the  con- 
tents of  the.]etter«  To  prove  hand^writingi 
dttS  penvn  mutt  either  hate  seen  the  pdrty 
wfite^  or  have  cone^nded  ffith  him,  or  have 
been  aecufitonled  to  ste  his  letters^  and  must 
swear  that  he  bitievi4  the  Writing  to  be  that  of 
the  party^ 


MrniereiftpHu^  the  ease  for  the  pursuer» 
and  stated  thi  nature  of  the  libd« 
MathieoHf  fbr  the  defender,  contendedi  That 


96s  CA8BS  TRIBD  IN 


July  IT, 


CooPBB       what  was  said  did  not  apply  personally  to  the 
Macintosh,    pursuer,  but  was  an  expression  of  a  general 
Hoitr^7.^»w.   opinion. 

kinSfP.C.  C.7S. 

Lord  Chief  Commissioner. — This  is  a 
claim  of  damages  for  defamation  published  in 
a  newspaper,  and  in  letters  to  two  individuals. 
The  questions  for  consideration  are.  Whether 
the  matter  is  of  and  concerning  the  pursuer, 
and  whether  it  is  false  and  calumnious  ? 

In  this  case,  there  is  no  doubt  the  matter  is 
libellous,  and  if  libellous,  the  law  infers  it  to  be 
false,  unless  the  defender  proves  it  true ;  and 
if  libellous  and  false,  the  law  infers  malice. 
This  is  not  a  privileged  case,  requiring  an  al« 
legation  and  evidence  of  malice,  which  would 
be  required  if  the  defender  had  been  advising 
a  friend  not  to  deal  with  an  insolvent  person ; 
or  giving  a  character  of  a  servant. 

It  is  said,  this  is  not  of  and  concerning  the 
pursuer,  and  this  is  inferred  both  from  the 
matter  in  the  issues,  and  from  what  is  said  by 
Hawkins  and  Holt.  The  first  is  high  au- 
thority, but  the  other,  though  an  able  book, 
is  not  authority.  In  all  cases  of  this  na- 
ture, the  question  is,  whether  the  matter  ap- 
plies to  the  individual,  or  to  the  body  to  which 
he  belongs  ?  and  in  this  case,  the  question  is, 
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whethca:  part  does  not  apply  to  the  indhidaal  ? 
and  it  is  no  defence  that  he  ia  not  named. 

Neither  is  it  a  defence  that  the  letters  woe 
written  confidentially,  because,  if  the  letters  ap- 
plied to  the  pursuer,  they  are  actionable  though 
they  had  remained  with  those  to  whom  they 
were  addressed. 

The  resolutions  c^  only  be  stated  in  dimi- 
nution of  damages,  not  as  a  bar ;  but  if  a  party 
takes  the  law  into  his  own  hand,  and  libels  the 
pursuer,  it  must  have  weight  against  him. 


G1LCHBI8T 

Dbmpstsi* 


Verdict — For  the  pursuer,  damages  L.  200. 

Mtmereiffi  Bucharutn,  and  Robertson,  for  tbe  Ponuer. 
Mathiaon  and  Rutherford^  for  the  Defender* 
(Agents,  Macqueen  and  Macklntoih^  w.  a.  and  JBnea»  Macbeau^  w.s.) 


INVSaNBSS. 

PRESENT, 
LORD  GILLIX9. 


Gilchrist  v.  Demfsteb. 


1823. 
Sept  JO. 


Damages  for  malicious  defamation  contained  oamajges  foide- 
in  certain  written  pleadings  in  the  Sheriff-court  ^aiprooecding! 
of  Sutherland. 
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Sept.10, 


OiLCKBier 

DXMFflTSft« 


D£roKC£«^^The  stoteittents  were  made  w£kk 
the  object  of  prevailix^  in  t  hwsuit»-^-diere 
was  provocation  given^  and  compensation  taken 
by  the  pursuer. 

The  issues  contained  an  admissioDi  that  two 
papers,  or  pleadings,  in  certfun  cases,  in  the 
S3ieri£P-court  of  Sutherland,  were  written  by 
the  defender,  and  contained  certain  words^ 
which  were  quoted.  The  questions  then  were. 
Whether  the  words  falsely,  injuriously,  and  ma* 
liciously,  represent  the  pursuer  as  a  person  who 
had  been  detected  in  wilfully  encroaching  on 
the  property  of  his  neighbour,— of  being  in  the 
practice  of  so  encroaching, — and  of  using  cor- 
rupt means  and  devices  for  the  purpose  of  sup- 
porting encroachments  by  subornation  of  per- 
jury ?  There  were  four  issues  on  the  subject  of 
provocation  and  compensation. 


A   penon   who 
had  oooe  been 
agent  in   tbe 
CMiie«  rejected  as 
a  witneu. 
Phillipps,  p.  90. 
Soott  V.  Csver- 
hfll,  lOth  De- 
cember I7S6. 


It  was  Stated,  as  an  objection  to  Mr  Storie 
being  a  witness,  that  he  had  been  agent  in  the 
cause. 

Gordon^  for  the  pursuer. — He  is  a  necessary 
witness,  and  is  not  now  agent, — the  fact  to 
be  proved  is  an  offer  of  compromise,  which  is 
extraneous  to  the  merits  of  the  case. 

J.  A.  Murray.— An  agent  is  only  good  to 
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pton  the  necution  of  papers  before  the  eetion  Gilchrist 

oommekiced.  DsMFHTsm. 

M'Latcfaie  V. 

Ix>E0  GitUB&^I  think  die  objeotjm  good  ^H^^ 

kk  itdct  bw,  whatever  wkj  feelingp  may  be  ee  ^,^^ ""' 
ip  what  the  law  ondlit  tobe*     Ifhei8a]iiii-i>«c.l,  isoo. 

•^  ,  Carmichad  v. 

stnimentBiT  witiien»  then  he  is  a  necessarr  wit^  xait  and  Pnwr, 

,       ' ,  ,  .  ,  ^  _    ,  7th  Dec.  1822. 

nessy — hut  here  the  poii^t  to  be  proved  ii^  shawandoun. 
what  he  did,  qua  agent,  whan  acting  ia  the 
eauae.    If  the  party  did  not  know  that  he  was 
an  ineompetent  witneBa,  the  agent  ought  to 
have  known  it,  and  taken  others  to  be  wit- 


v.2d. 


I  snataaa  the  objeodon,  but  their  ol 
to  the  witaess  goes  far  to  establish  the  fact. 

MatUsoH^  in  opening,  and  J.  A.  Murrwfy  Buk,  b.  i.  tit 

i«  A^ly,  stated  this  to  be  an  aggravated  case  ILm  fscv. 

af  Blaader,~that  a  genend  attack  upon  the  !Si  ^."^ 

pannier's  character  proved  maliee,  and  that  the  *^^^^^ 
^logy  oflSrred  was  not  suftcienL 

Gordon^  for  the  defender,  stated.  That  the 

papars  put  in  by  the  pursuer  in  the  SheriflP-  ^^^^dard  v. 

cavt,  wane  as  bad,  or  worse,  than  those  for  the  voi.  r^lm. 

defonder,— that  there  was  no  proof  of  mafice^ —  Buchan^', 

that  an  apobgy  had  been  oflfered,  bat  rejeet-r  starkie  S^  sk^. 

edt-^hat  the»  w«is  no  proof  of  loss,  and  the  ^o,^*  ^^' 
right  of  action  was  cut  off  by  defaty. 


966  CAflSS  TRIED  Uf  Sept.  10, 

GiLCHUBT  LoBD  Gillies.-— This  case  is  entirely  in 
Dempstbil  your  hands,  and  my  province  is  to  asnst  you 
'^'"''^  by  observations  on  the  facts.  I  regret  that 
suck  disputes  should  exist  between  two  such 
individuals,  as  it  is  injurious  to  the  public,  and 
must  be  destructive  of  private  happiness.  The 
pursuer  is  not  bound  to  prove  loss,  it  is  suffi- 
cient that  there  is  injury  to  his  feelings. 

The  pursuer  has  proved  the  words  in  the  first 
issue,  and*  in  the  second,  as  there  is  no  evidence 
of  his  suborning  witnesses,  we  must  hold  that 
there  is  no  foundation  for  the  chai^.' 

This  is  a  case  of  what  may  be  termed  privi- 
leged slander, — it  is  addressed  to  a  Judge,  and 
much  latitude  is  allowed  to  a  party.     The 
same  is  the  rule  when  it  is  a  duty  to  commu- 
nicate the  slanderous  expression,  as  in  giving 
the  character  of  a  servant.     In  a  case  of  ordi- 
nary slander,  malice  is  presumed,  but,  in  *the 
Forteitfa  V.  E.  of  present  case,  as  in  that  of  Forteith,  malice 
p.  &,  and  18th  must  bc  chargod,  and  must  be  proved.    There 
Fil^'cdu^'         is  here  no  direct  proof  of  malice,  and  it  seems 

admitted,  that  the.  expressions,  if  pertinent  to 
the  cause,  would  not  have  been  actionable;  but 
it  is  said  they  were  extraneous.  You  must 
judge  whether  they  vrere  intended  honajide 
to  aid  the  defender  in  his  cause,  or  whether 
they  were  used  chiefly  or  solely  to  injure  the 
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pursuer,  and  if  80|  then  yoii  sre  bound  to  find 

tor  the  pursuer,— -but  if  you  diink  this  defence     Dbmpbtbb. 

good,  it  is  unnecessary  to  go  into  the  others. 

Another  defence  is  compensation,  which  is 
admitted  in  this  country,  and  I  think  rightly 
admitted,  though  it  is  not  a  defence  in  Eng- 
land But  the  chaiges  must  be  of  the  same 
nature.  If,  in  thb  case,  you  think  they  are 
of  the  same  nature,  you  will  give  the  pursuer  a 
compensation  for  the  injury  done,  under  de- 
duction of  what  you  think  the  defender  en- 
titled to  for  the  injury  done  by  the  pursuer. 

The  provocation  and  the  delay  only  go  in 
diminution  of  damages,  not  to  take  away  the 
right  to  damages.  You  cannot  hold  the  o&r  of 
apology  proved,  as  I  rejected  the  agent,  but  I 
think  the  offer  in  the  defences  as  good. 


I 


Verdict — ^For  the  pursuer,  damages^  Is. 


J.  A.  Murray  and  Maihuon,  for  the  Pursuer. 
J,  Gordon,  for  the  Defeniler. 
CAgenti,  John  Elder,  w.  s*  and  Maciavi^  and  Mackenzie.) 

An  application  was  made  for  a  new  trial,  on  a  rule  to  show 
the  ground  that  the  verdict  was  contrary  to  ^^sho^l^ 
the  weight  of  the  evidence.  fowST^A^  w- 

dict  not  appeaiv 
^  ing  to  be  oontra- 

LoRD  C7iLLi£s.---This  appeared  to  me  a  fit   t  to  the  weight 

of  the  evidence. 


/ 


908  CJUUEB  TRIBD  IH  Sept.  10, 

ai ixHxisT     eaM  fir  %  Jury  at  tfae  triil ;  and  as  the  Jaiy 
DiMPSTBB.     was  impartial  and  the  evidenoe  fit  fi)r  dieir 
^^^"^^^^^      coDiiderBtion,  I  am  of  opiiiieii  that  this  applir 
eakion  should  be  refiiaed. 

Lord  Chief  CoMumsMvwfi.  —  Hie  Jury 

havmg  had  oontrary  evjdenee,  and  it  not  ap» 

'    peaiing  that  the  Tcidiot  was  against  even  the 

imght  af  the  efi4eD0e,  it  firovld  only  be  leading 

te  expenoe,  were  we  te  giunt  the  rule* 

Not.  19.  «/•  A.  MutT^  moTes  fi>r  expences. 

Coiti  reftued, 
tfae  verdict  bang 

^  ''*  Losto  GrLLiE6.««*It  is  imnecessary  to  hear 

the  oounael  on  the  other  side.  This  was  a  esse 
where  compematio  kffuriarum  was  plq^Ad*  SQd 
I  directed  the  Jury  to  consider  it  as  if  theto 
had  been  a  separate  actioni  and  we  must  hold 
that  the  Jury  balanced  the  account,  and,  in  the 
circumstances,  gave  Is.  dtoiages.  In  Lord  A. 
Hamilton's  case,  there  was  no  such  plea,  and 
*  the  Court  gave  expenees,  as  they  held  that  the 
Jury  must  have  given  so  small  a  sum,  from  the 
belief  that  no  injury  was  done.  But  here,  I 
think,  no  expenees  ought  to  be  given. 

Lord  Chief  Cobimissioner. — I  am  clearly 
of  the  same  opinion,  and  that  we  do  not  in- 
fringe any  decision  of  lihe  Court. 
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Edwards 

V. 

Macintosh. 


PKE8EKT, 
LOKDB  CHIEF  COM MIMI«yXR  AKD  PITMIIXT. 


rtM«l 


Edwards  v.  Macintosh.  is^s. 

Dec.  23. 

Damages  for  defamation  contained  in  cer-   Damages  for  De. 
tain  letters  addressed  to  tk&  Lord  Lieutenant 
and  Member  of  Parliament  for  the  county  of 
Inverness. 


Defence. — The  defamation  is  denied.  The 
letters  were  confidential  communications  rela* 
tive  to  the  magistracy  of  the  county.  If  there 
was  any  defamation,  it  is  compensated  by  pub- 
lications in  the  pursuer's  newspaper. 

The  issues  in  this  case  contained  long  extracts 
from  the  same  newspapers  and  letters  as  those 
founded  on  in  the  cases  of  Tytler  and  Cooper, 
ante^  p.  2S6  and  9S^ ;  and  the  questions  put 
were  in  many  respects  similar  to  those  in  Coop- 
er's case. 

The  first  witness  for  the  pursuer  was  shown 
a  letter  from  him  to  the  defender. 

Rutherford^  for  the  defender,  objectedi  That 

Aa 


970  CA8B8  TRIED  IN  Dec.  93, 

£dwau>8      it  was  not  one  of  those  in  issue,  and  that  the 
Macintosh,    pursuer  ought  to  produco  the  answer. 

Lord  Chief  Commissioner. — ^This  is  a 
letter  from  the  witness,  recovered  from  the  de- 
fender, who  must,  therefore,  be  aware  of  its  ex- 
istence and  contents,  and  is  now  produced  by 
the  pursuer,  to  show  quo  animo  the  letters  in 
the  issue  were  written. 


Qnotadoni  oon-       Tlie  witucss  was  then  asked  as  to  certain 
ter  not  e? idenoe  quotatious  in  the  letter,  which  was  objected  to, 

oftib^tements    ^  ^^  ^^  j^^^  evidcnCC. 

Lord  Chiev  Commissioner.— The  law  is 
quite  clear,  that  the  letter  from  which  the  quo- 
tations are  made,  is  the  best  evidence.  If  the 
quotations  are  to  be  proved,  the  letter  from 
which  they  are  quoted,  must  be  produced,  and 
it  will  then  appear  whether  they  are  correct. 

A  defender  does       Qq  crosB^zamination,  the  witness  was  shown 

not  make  a  let- 
ter evidence,  by   a  letter,  to  which  tho  Dursuer  objected. 

putting  ilintotlie          ^             ^              ^  rrn*-* 

Wdofawitnen  LoRD   ChIEF   COMMISSIONER. ^Tho   dcfen- 

oraoM-cxamina.  dor  may  put  the  letter  in  the  hand  of  the  wit- 
^^  ness  for  the  purpose  of  cross-examination,  but 

he  cannot  make  the  letter  evidence  now. 

An  opinion  of       Xhc  sccoud  wituess  (the  Lord  Lieutenant) 

oounad  given  to 
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W18  nskadn  on  cross-exuntnation,  whether  he  s^wabdb 

had  taken  the  pinion  of  counsel  as  to  the  Macwtosh. 

propriety  of  communicating  the  letters  without  «  public  officer, 

perraiMion  of  the  writer,  and  if  so,  to  produce  ^^^l^JZ 

that  opiBioB,**-*to  which  an  objection  was  takra.  ^^°^ 

Rutherford. — The  witness  may  decline  to 
produce  it,  but  the  other  party  cannot  object. 

Lord  Chibf  CoMMiissioNER. — This  sub- 
ject was  i9uch  considered  in  a  former  case« 
It  is  clear,  that  this,  being  an  official  and  confi- 
dential communication,  cannot  be  produced. 
It  does  not  depend  on  the  contents  of  the  com- 
munication, as  I  am  bound  to  tell  the  wit- 
ness, not  only  that  he  is  not  obliged  to  dis- 
close the  communication,  but  that  he  is  bound 
not  to  disclose  it.  You  have  got  the  fact,  that 
he  took  the  opinion  of  counsel.  I  would  not 
grant  a  commission  to  examine  this  witness, 
that  he  might  have  an  oj^rtunity  of  refusing 
to  produce  this.     The  same  was  held  in  Le-   ^I*?  '^'TjS!^' 

^  Vol  I.  p.  356. 

ven^s  case,  and  another,  and  again  in  Sir  John   ^^  »*  s>'  J- 

.  Marjonbinlu, 

Magonbanks'  case.  •»<<;  p.  342. 

The  witness  having  declined  to  produce  the 
opinion,  unless  ordered,  was  then  asked  whe- 
ther he  did,  in  consequence  of  the  opinion,  com- 
municate the  letter,  which  his  Lordship  held 
an  incompetent  question. 
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Edwards         When  the  Commissions  of  the  Peace  were 
Macintosh,    produced,  a  witness  was  called. 

f 

Lord  Chief  Commissioner-— It  is  not  ne- 
cessary to  prove  an  instrument  under  the  Great 
Seal-— it  proves  itself. 

When  ptrt  of  a       When  a  paragraph  from  the  contract  of  the 
kTSc  punuer,   Invemcss  Journal  was  read,  the  counsel  for 
entitifid  to  insist  the  defender  wished  the  whole  passage  read. 
shau  be'ral^d.  ^        The  SoUcitor  General  said,  The  question  is, 

whether  they  are  to  have  it  now  ? 

Lord  Chief  Commissioner. — If  there  is 
more  in  the  paragraph,  they  may  have  it  now. 


In  ui  action  for  A  printed  copy  of  the  letters  was  then  pro- 

tory  letteif  to  two  duccd. 

petent  to  p^e  Skene  and  Forsyth^  for  the  defender,  ob- 

afuivaids  jcct.  There  is  no  issue  as  to  the  general  publican 


tion  of  these  letters.     If  he  has  since  published 

them  maliciously,  he  may  be  liable  in  a  fresh 

action.     Tliey  were  rejected  in  Cooper's  case. 

The  Solicitor  General. — The  sending    to 

2  PhiUippt,        Colonel  Grant,  and  Mr  Grant,  is  the  ground 

of  the  action,  but  I  am  entitled  to  prove  the 
publication  to  show  malice.  In  Cooper's  case 
we  had  not  full  evidence. 


152. 
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Lord  Chief  Commissioner. — I  cannot  as- 
sent to  the  proposition  laid  down,  that  the  pur- 
suer is  limited  to  the  four  comers  of  these 
issues.  The  issue  is  the  question  to  be  tried, 
and  nothing  goes  to  the  Jury  but  what  is  with- 
in the  issues ;  but  here  the  motive  is  part  of  the 
question. 

The  first  point  is,  whether  the  matter  in  the 
issue  is  of  and  concerning  the  pursuer  ? — ^you 
must  go  out  of  the  issue  to  prove  how  it  is  so. 
The  next  question  is  the  falsehood,  and  then 
the  malice  which  is  inferred  from  the  false- 
hood,— but  to  prove  these,  the  party  is  not 
limited  to  the  matter  contained  in  the  issue, — 
He  may  prove  any  thing  relevant  to  the  ques- 
tion between  the  parties. 

Whether  the  matter  to  be  given  in  evidence 
has  reference  to  that  question,  is  matter  of 
consideration, — ^but  if  it  has  reference,  it  is  ad- 
missible, and  it  is  impossible  to  state  evidence 
in  the  issue. 

We  are  bound  on  principle  to  admit  this,  and 
have  acted  on  the  principle  in  two  cases ;  those 
of  Forbes  and  of  Cooper,  and,  in  this  last  case, 
my  notes  show,  that  we  admitted  the  paper, 
though  it  fell  to  the  ground  from  the  parties 
being  interested. 


Eowards 
Magimtosh. 


Harper  V.  Ro- 
binfon,  and 
Forbes,  VoL  IL 
p.39d. 

Cooper  tn  Mac 
Idntodi, 
p.  367* 


Lord  Pitmilly.^— I  agree  that  we  cannot 
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Compeieot  to 
proTe  to  whom 
oeitaiii  passages 
in  a  printed  tet- 
ter apply,  the 
names  beiogleft 
blank. 


rqect  this  as  evidence.  The  question  here  is, 
not  whether  the  defender  sent  these  letters,  but 
whether  the  matter  in  them  is  fake,  malicious, 
and  injurious ;-— the  important  question  here  is 
the  malice.  They  may  have  been  sent  confi- 
dentially, or  published,  but  the  question  is,  the 
motive  with  which  they  were  sent. 

This  evidence  may  be  important  on  the  ques- 
tion which  the  Jury  have  to  decide  on  the  whole 
matter  proved.  Such  evidence  may,  in  some 
cases,  be  decisive,  and  it  is  therefore  impossible 
for  us  not  to  receive  it,  leaving  the  effect  of  it 
to  the  Jury.  In  Cooper's  case,  the  witness  was 
examined  at  considerable  length. 

It  was  proved  that  the  letters  were  printed, 
leaving  the  names  blank,  and  it  was  proposed 
to  ask  a  witness  what  persons  he  understood  to 
be  meant. 


Lord  Chief  Commissioker.-^  In  examin- 
ing, to  prove  more  full  publication,  you  may  ask 
who  was  meant  i  and,  if  you  wish  to  make  out 
the  inuendo,  you  may  ask  the  witness  paragraph 
by  paragraph. 


The  defences  in 
the  action  do  not 
proTo  a  fact 


When  the  defences  were  given  in  evidence. 
Lord  Chief  Commissioneiu— --The  defences 
have  never  been  received  in  proof  of  a  fact. 


laes. 


THl  JDRT  COURT. 


875 


It  wu  stated  for  the  defender  that  the  pur* 
sner  had  provoked  the  statements  by  attacks  in 
a  newspi^ery  of  which  he  was  proprietor. 

Lord  Chief  Commissioner. — ^Is  tho^e  any 
authority  holdmg,  that  publications  in  a  news- 
paper can  be  pleaded  in  compensation  against 
a  sleeping  partner  of  that  newspaper,  who  com- 
phuns  of  an  injurious  libel,  and  who  is  ignorant 
of  the  publications  in  the  paper  ? 


Before  the  defender's  case  was  closed,  the 
Solicitor  General  gave  notice  that  he  intended 
to  found  on  the  numbers  of  the  Courier  news- 
paper, produced  for  the  pursuer. 

Skene. — I  object  to  this,  as  they  ought  to 
have  taken  issues,  if  they  meant  to  found  on 
them. 


Edwabds 
Macihtosh. 


Whether  dcfii- 
matioiiinanewe- 
paper,  in  which 
the  pmeuen  hae 
ft  peciiniaij  in- 
teiwt,  can  be 
pleaded  by  the 
defeBder  in  oom- 
peneation  agatntt 
a  daim  of  da- 
mages for  defa- 
mation. 

Incompetent  for 
a  pumier  to  giTC 
endenoe  of  re- 
oompenmtion- 


Lord  Chief  Commissioneb.— If  they  are 
to  go  in  compensation,  I  think  it  incompetent 
to  found  on  them  now }  but  I  wish  to  know 
the  ol]rject  of  the  production. 

The  Solicitor  General — We  produce  them 
to  show  that  the  articles  are  called  forth  by  re- 
peated attacks  in  the  Journal. 


Lord  Chief  Commissioner. — If  you  show 
that  a  publication  on  the  1st  September  was 
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Edwaaos 

Macintosh. 


provdced  by  one  on  the  Slst  Augiuft,  tbe  in- 
clination of  my  mind  is  to  receive  it  in  evidence^ 
but  I  <Minot  receive  it  to  prove  compensatio 
m/uriaruHn. 

On  farther  consideration,  it  appears  to  me 
better  to  reject  the  evidence,  and  leave  you  to 
take  your  Bill  of  Exceptions.  It  appears  to 
me,  that  your  recompensation  is  destroyed,  and 
as  I  reject  it  as  not  affording  an  answer  to,  the 
issues  in  compensation,  it  is  a  proper  subject 
for  a  Bill  of  Exceptions. 


J.  A.  Murray  opened  the  case  for  the  pur- 
suer, and  stated  the  nature  of  the  libel, — and 
that  being  contained  in  private  letters  to  a  near 
relation  of  the  pursuer,  was  an  aggravation  of 
the  oflfence. 

Forsyth^  for  the  defender,  maintained. 
That  no  damage  had  been  proved,  and  that  the 
pursuer  had  attacked  the  defender  in  the 
Courier  newspaper.  The  defender,  in  the 
Journal,  did  not  attack  the  pursuer,  but  a  class 
of  persons,  and  the  letters  were  confidential. 


Chdmer  v. 
Dofugla8,22d 
Feb.  1768, 
M.  13939.  Gotl. 
dird  V.  Had^lo- 
way.  Vol.  I. 
p.  169.    Por- 
te(nuo.Ixatt,&c. 
12th  Dec.  1701. 
M.  13937. 


The  Solicitor  General  said.  Part  of  the 
issues  in  defence,  are  anterior  in  date  to  the 
libel,  and,  therefore,  cannot  be  pleaded  in  com- 
pensation, the  principle  of  which,  is,  that  the 
party  has  taken  his  revenge.     The  partner  of 


1SS3.  THB  iUBT  COURT;  9f^ 

a  newqpapefi  is  dviUy,  not  personallyi  reapon-     Sowabsb 

siblefor  slander*  Macintosh. 

m 

Lord  Chief  Commissioner, — The  ques- 
tions here  are^  Whether  there  is  proof  of  publi« 
cation ;  and  whether  the  pursuiBr  is  the  person 
meant.         ' 

The  publication  is  clearly  proved,  as  send* 
ing  a  private  letter  is  by  law  a  su£Blcient  pub- 
lication. An  attempt  to  injure  a  person  in  the 
opinion  of  a  near  relation,  and  a  person  of 
high  consideration,  is  a  serious  injury,  and  is 
often,  to  a  private  individual,  worse  than  a  public 
libel.    . 

It  is  said  the  communication  was  confidential, 
and  the  communication  of  it  to  the  Vice  Lieu- 
tenant of  the  county,  appears  to  be  proper 
from  the  circumstances;  but  a  party  cannot 
protect  himself  by  calling  a  communication 
private. 

Compensation  is  a  good  defence  by  the  law 
of  Scotland ;  but  it  does  not  apply  here,  as 
the  compensatory  matter  must  be  of  the  same 
nature  as  the  libel.  Here  the  libel  is  private ; 
the  matter  pleaded  in  compensation  is  a  public 
anonymous  libel  in  a  newspaper.  This  is  not 
in  the  nature  of  an  account,  but  if  it  were, 
the  published  libels  not  being  of  the  same  na- 
ture, could  not  be  pleaded,  and  even  if  they 
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^^^"*     cMidi  how  18  tbe  reflponaSnlity  of  the  pursuer 
Macintoah.    to  be  made  out  in  such  a  case  ?    I  adced  for 

authority  on  the  sufarjectt  but  none  was  stated. 
A  person  having  a  peooniary  interest  in  a 
newspaper,  is  liable  in  dami^es  to  a  person  in- 
jured by  what  it  contaiiK )  but  it  is  very  dif- 
ferent, whether  he  shall  be  met,  by  whM  he 
may  never  have  seen,  as  cutting  off  his  right 
to  reparation  for  an  injury  done  to  him  per- 
sonally. To  entitle  the  defender  to  plead  com*' 
pensation,  he  must  mdce  out  diat  die  pursuer 
is  author  or  publisher  of  the  libel ;  and,  in  this 
case,  the  evidence  shows  that  he  was  neither. 

You  are  to  consider  the  compensation  as  not 
made  out  in  law,  and,  taking  die  law  from  the 
Court,  you  will  consider  the  facts  of  the  case* 

Verdict— For  the  pursuer,  damages  L.700.  * 

l^SoUeiiarChneral,  J.  A.  Murray,  BwAaim^  Robertmn,  ftr 
tbe  Porauer.  Fortyth,  Skene,  Rutherford,  far  the  Ddbider. 
(Agents,  Hygh  Macqueen,  w.  b.,  JBneas  Macbean,  w.  f .) 


*  On  the  10th  July  ISSS,  a  motion  was  made  to  delay  the 
case  on  aooonnt  of  the  absence  of  a  material  witness.  A  coon- 
ter  affidavit  was  produced,  stating  a  belief  that  the  witness  was 
not  material. 

Loan  CRiir  CoxxiasiOMaaft-^lt  being  made  out  on  afil- 
da^t,  that  the  witness  is  material,  and  all  diligeaoe  having  been 
made  to  find  him,  such  an  affidavit  cannot  be  encountered  by 
other  affidavits,  that  he  is  not  material.  We  grant  the  deky, 
on  payment  of  costs. 
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nwitn^g,  Macivtobb. 

LOftD*  CHftBV  COmCiaiMNBA  AM9  PSTMILLVi 


Skene  moved  for  a  new  trials  on  the  grounds^   in  damages  fbr 
l8t»  That  evidence  had  been  admitted  of  facts  admitted  in^^ 
in  1821,  subsequent  to  the  action  being  in  tS^iSitl 
Court,  and  which  could  not  be  in  issue.     2d,   ^"°^' 
That  there  was  misdirection  in  law,  the  is- 
sues on  the  part  of  the  defender  having  been 
withdrawn  from  the  Jury. 

The  justification  of  printing  in  1 821  was,  that   lutt  v.Por. 

*•  ^  '  teons,  Dec  12, 

he  was  slandered  in  the  pursuer's  newspaper,   178i,h.  13937. 
which  results  in  the  plea  of  compematio  ifgu-  ThomiOD,  aw 

.       ^  1776,  M.  13m. 

Lord  Chief  CoMtitssioireR. — You  widi  to 
establish  that  the  right  to  bring  an  action,  and 
to  plead  the  matter  in  compensation,  are  conver- 
tible terms.  When  an  application  is  made  for 
a  new  trial,  the  whole  matter  is  open ;  but  if 
the  application  had  been  rested  on  the  first 
ground  alone,  I  am  of  opinion,  that  there  has 
not  been  enough  stated  to  induce  us  to  grant  the 
rule.  It  is  clear,  that,  if  the  matter  is  of  the 
same  nature  with  the  matter  in  issue,  then  it 
is  admissible  to  show  quo  ammo  the  defender  2  camp.  72. 
acted.  p.  152. 


9B0  CASES  TBIED  IN  (Feb.  6,) 

Edwabm  Buty  with  respect  to  the  direction  to  the  Ju- 
Macintobp.  17  as  to  the  compensation,  I  think  it  very  im- 
portant to  have  the  whole  direction  sifted,  as 
the  doctrine  of  campensatio  nguriarum  appears 
to  me  to  require,  and  will  receive  elucidation 
by  more  discussion.  We  therefore  grant  the 
nde. 


PBX8SKT, 
THE  THBSE  LORDS  COXlUSSIOVERf. 


PcU  s,  1824.  On  this  day,  when  his  Lordship  reported  the 
trial,  he  stated,  that,  as  the  publication  in  1821 
was  of  the  same  libel,  he  had  admitted  it  to 
prove  quo  animo  the  defender  acted. 

That,  on  the  other  point,  he  had  directed  the 
Jury  to  consider  on  the  evidence,  whether  the 
pursuer  was  ignorant  of  the  publications  in  the 
newspaper,  of  which  he  was  a  part  proprietor; 
and  that,  if  they  thought  him  ignorant  then, 
that  they  were  not  to  take  the  compensation 
into  consideration,  but  were  to  take  the  case  as 
a  simple  case  of  slander.  It  is  said,  that  the 
pursuer  approved  of  the  conduct  of  the  editor 
of  the  newspaper,  and  was  present  at  the  Inver- 
ness meeting.  If  the  defender  rests  on  this,  the 
application  ought  to  be  on  the  ground,  that 
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the  verdict  is  contrary  to  endence }  because  it      bawamos 
holds  that  the  Jury  were  of  (pinion  that  the    MAciKTosii« 
pursuer  was  not  ignorant  of  the  publication^ 
but  that  he  knew  the  publication,  and  yet,  that 
the  Jury  did  not  consider  the  compensation. 

The  question  of  law  is,  whether  I  was  right 
in  stating,  that  only  delicts  of  the  same  nature 
could  be  pleaded  in  compensation  of  each 
other. 

The  Solicitor  General^  in  showing  cause 
against  the  rule,  did  not  consider  it  necessary 
to  argue  the  first  point.  On  the  2d,  he  said 
there  were  two  points,  though  on  the  same 
principle.  Whether  the  Judge  did  wrong  in 
stating  that  the  defender  had  failed  to  prove 
enough  to  make  out  compensatio  irguriarum. 
If  the  evidence  had  been  rejected,  this  would 
have  been  a  direction  in  law,  but  the  evidence 
was  admitted,  and  the  observation  made  was, 
that  it  did  not  make  out  the  plea,  as  he  did  not 
prove  the  pursuer  personally  connected  with 
the  libel. 

The  2d  point  is,  that  compensation  is  not 
applicable  to  the  facts  as  proved.  This  rests 
on  the  principle,  that  slander  is  a  personal  in- 
jury, arising  from  personal  feeling,  not  com- 
pensation of  a  debt,  and  that,  to  compensate 
this,  there  must  be  the  same  personal  feeling, 
either  direct  or  implied. 


ass 
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£0WAft]>8 

Ik 
Macintosh. 

Beid  V.  Douglas, 
June  11,  1814. 
2  Camp.  72 
floodands  v. 
ThomiioQ,  Aug. 
«,  1776w 
M.  13934. 
Poiteous, 
Dec.  12,  1781. 
M.  13937. 
Chalmets  v. 
Douglai,  Feb. 
22,   1785,  and 
July  28,    1784, 
M.   12439  and 
12441. 
Goddaid  v. 
Haddoway, 
VoL  I.  156. 
Staig  V.  His- 
lop,  dow  p.  15. 


Starkte,  L.  of 
Slander,  416. 

Starkie,  p.  20. 
Stair,  1.  9.  4. 


The  light  to  bring  an  aotion,  and  plead  eom« 
pcnsationy  are  not  eonvwtible.  It  is  not  a  bar 
to  the  action,  but  an  anawer  on  the  damages. 
Hie  principle  in  Finnertj  and  Tepper  does 
not  iqapiy* 

Compensatiom  can  be  pleaded  cmly  where 
the  libels  araae  out  of  the  same  transaction,  or 
where  the  purauer  makes  a  subsequent  publica- 
tion. There  is  no  instance  of  provocation  be* 
ing  sustainedi  unless  where  it  was  in  heat  of 
blood. 

For$yA.^-We  proved  both  the  provoca- 
tion  and  compensatioui  and  the  balance  of  in- 
juries ought  to  have  been  struck.  The  pur- 
suer had  been  personally  connected  with  the 
newspaper,  and,  being  printer,  he  was  pub- 
lidier  of  the  slander. 

We  trusted  to  this  defence,  or  would  have 
taken  an  issue  on  the  Veritas^ — ^this  is  surprise. 


Lord  Chief  Cokkissioner.-^!  am  confirm- 
ed, by  the  reference  you  have  now  made,  in 
the  opinion,  that  the  law  of  England  ought  not 
to  be  referred  to»  even  in  illustration  of  this 
subject. 

It  was  impossible  for  the  Court  to  do  other- 
wise than  to  grant  you  an  issue,  as  you  stated 
him  as  comieeted  with  the  paper  ih  all,  or  one 
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or  Other  of  Ae  variouB  characters :  and  there  is      Ebwakdb 

tr. 

no  donbt  that,  in  some  of  them,  compensation    Macintosh. 
would  have  been  competent.  v--^,,^*-*/ 

Forwth. — Compensation  is  recognized  by  Aachiiiieek  v. 

Stair,  and  in  the  cases  of  Scotland  and  Izatt.  4, 1775. 

It  18  competent  where  the  cases  come  un-  wuide  v.  wai- 

der  the  actio  itguriarum.    In  this  case,  the  1765.  M.7360. 

Jury  were  directed  not  to  consider  the  issues,  Sld^^  May 

and  the  presumption  is,  that  they  took  the  di-  ^u\s^w^y^ 

rection.    The  case  of  Reid  and  M^Call  has  no  g^i^J^|.V 

application  here-  )^  Mj,, 

t.  4,  g  15. 

Lord  Chief  Commissioner. — Though  this 
is  a  species  of  action  which  the  Court  would  not 
be  anxious  to  encourage,  still,  when  such  an  ac- 
tion is  brought,  the  Court  ought,  as  fiur  as  pos- 
sible, to  give  satisfaction  to  the  li<^es  in  gene- 
ral, and  the  individuals  interested.  As  this  is 
a  case  of  great  importance,  and  will  be  a  lead- 
ing one,  the  Court  will  not  give  judgment  till 
next  Term. 

On  the  2d  of  June  it  was  intimated  to  the 
parties,  that  the  Court  wished  to  hear  farther 
argument,  confined  to  <lie  point  of  compeMa- 
tio  inpuriarum. 

Buthetford^  for  the  defenders,  maintained,   ^"^^  *^ 
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Sdwardi 
Macintosh. 


it  applies.  This  is  a  fundamental  objection  in 
point  of  law,  not  a  mere  incidental  point, 
which,  if  tried  again,  would  be  decided  other- 
wise. I  removed  this  point  of  compensation 
so  entirely  from  the  consideration  of  the  Jury, 
that,  if  the  Court  think  me  wrong,  a  new  trial 
must  follow. 


Kitdien  o. 
Fiiher,  VoL  II. 
p.  606. 


J.  A.  Murray. — The  other  party  objected 
to  our  proving  recompensation,  which  depends 
on  the  same  principle  as  compensation. 


On  a  question  by  Lord  Pitmilly,  Mr  For- 
syth  would  not  admit  that  the  pursuer  was  to 
get  recompensation,  provided  the  G)urt  allow- 
ed proof  of  compensation  \  upon  which  the 
Lord  Chief  Commissioner  observed,  that  the 
Court  would  not  allow  the  case  to  go  out  of 
their  hands  without  settling  this.  And,  upon 
an  observation  as  to  the  resolutions  entered  in- 
to at  Inverness,  his  Lordship  said.  There  was 
no  name  mentioned  there,  and  no  proof  of  who 
was  meant.  Such  a  point  falls  under  the  prin- 
ciple mentioned,  that  a  new  trial  will  not  be 
granted,  because  a  small  part  of  a  case  has 
been  wrong  decided,  but  differs  totally  from 
the  great  principle  as  to  compensation. 


Lord  Chief  Commissioner. — The  case  has 
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been  twice  argued  with  ability ;  and  if,  in  this 
case,  compensation  ought  to  have  been  ad- 
mitted by  the  law  of  Scotland,  then  my  reject- 
ing it  was  undoubtedly  error. 

The  two  learned  Judges,  by  whom  I  am  as* 
sisted,  inform  me,  that,  under  all  the  circum- 
stances of  this  case,  they  are  of  oginion,  that 
compensation  should  have  been  allowed  to  go 
to  the  Jury ;  and,  therefore,  the  direction  I 
gave  must  be  held  erroneous.  We  are  all  of 
opinion,  that,  in  the  position  in  which  the  case 
now  stands,  the  proper  remedy,  according  to  the 
law  of  Scotland,  is,  by  having  the  compensa- 
tion ascertained  in  a  separate  action,  and  then 
having  the  damages  in  the  one  case  set  off 
against  those  in  the  other.  In  the  Court  of 
Session,  in  a  similar  situation,  extract  would 
have  been  superseded  till  the  debt  or  damage 
to  be  set  off  was  ascertained ;  and  this  Court, 
under  the  discretion  with  which  it  is  vested  in 
granting  or  refusing  a  new  trial,  may  deal  with 
the  case  in  a  similar  manner. 

The  matter  ruled  in  this  case,  goes  to  the 
very  foundation  of  the  question  ;  and  the  case 
stands  in  this  position — a  verdict  is  found  for 
the  pursuer,  which  could  not  be  questioned  if 
his  case  stood  alone,  but  the  defect  is,  in  the 
other  action,  the  compensation  not  having  been 


EnwAftDS 

V. 

Macintosh. 


Enk.  B.  HI. 
t.  4.  §  1&  Mor. 
Diet  2660. 
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Edwards      wdl  tried.     If  the  Couit  ha?e  the  power,  the 
Macintosh,    verdict  should,  therefore,  not  be  digturbed, 

and  the  rule  should  be  dismissed  fit  toto,  but 
the  judgment  on  the  verdict  should  be  de- 
ferred, so  as  to  enable  the  defender  to  bring 
and  try  his  action,  and  set  off  the  damages  he 
may  recover  against  the  damages  found  in  this 
case. 

This  saves  going  again  over  the  pursuer's 
action,  and  puts  the  damages  in  the  one  case 
distinctly  and  in  a  liquid  state  against  those  in 
the  other. 

By  what  t  am  about  to  say,  I  have  no  in-^ 
tention  to  shake  the  judgment  of  the  Court, 
but  to  show  that  I  did  not  propound  as  law  a 
doctrine  entirely  without  foundation. 

It  appeared  to  me,  that,  in  compensation  of 
delinquencies,  there  must  be  a  connection  of 
subject,  that  the  act  of  the  pursuer  must  have 
been  excited  by,  or  connected  with  the  de- 
linquency on  which  the  action  is  founded. 

It  also  appeared  to  me,  that,  to  entitle  a 
party  to  plead  compensation,  the  libels  must 
be  the  same,  that  is,  there  must  be  a  similarity 
in  the  gist  of  the  actions  which  would  arise  out 
of  them.  A  proprietor  of  a  newspaper  is  un- 
doubtedly liaUe  for  damage  done  by  the  pub- 
lication of  a  libel,  and  when  the  damage  is 
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ascertoined,  it  may  be  set  off  against  damages 
found  for  a  malicious  libel— -Jbut  remove  the 
malice  by  proving  his  ignorance^  and  a  di£S3rent 
case  arises. 

The  one  case  is  a  delinquency,  and  founds 
an  action  es  dilectOf  the  other  is  no  delin- 
quency, but  founds  an  action  es  contractu,'^ 
the  im[died  contract  being,  that  when  a  party 
is  gaining  by  the  act  ont  of  which  the  injury 
arises,  he  is  bound  to  warrant  that  every  thing 
is  correctly  managed. 

This  doctrine  I  considered  fortified  by 
Thomson's*  and  all  the  cases  in  the  Court  oi 
Session,  and  by  Dempster's  case  in  this  Court, 
in  all  of  which,  the  pursuer  was  jpersoni^ly  cob« 
eerned  ki  the  compensatory  libels,  and  also 
by  what  Mr  Erskine  says  on  the  subject. 

I  thought  the  damages  in  the  present  cases 
could  never  be  considered  to  be  commensurate, 
and  that  those  jdeaded  in  compensation  could 
not  become  "  clear  beycmd  dispute."  But» 
knowing  the  opinion  entertained  on  each  side 
of  me,  I  shall  only  say,  that  the  direction  be- 
ing erroneous,  we  ought  now  to  make  such  an 
order  as  will  enable  the  parties  to  come  at  the 
true  justice  of  the  case.  This  can  only  be  ac- 
complished by  taking  the  recompensation  also 
into  view,  which  iwas  insisted  on  at  the  trial, 


Edwards 

V. 

Macintosh. 


GilchrUt  v. 
Dempster,  ante 

p.  36a. 


B.  III.  t.  4. 
§  16  and  16. 
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Edwards      ^qiJ  forms  a  material  feature  in  this  case.     I 
Macintosh,    therefore  propose^  that  the  order  should  be  to 

discharge  the  rule,  reserving  to  the  defender 
his  right  to  bring  an  action.  * 

Lord  Pitmillt. — As  a  matter  of  sound 
discretion,  and  to  do  justice  to  both  parties,  I 
think  the  defender  ought  to  have  time  to  bring 
an  action.  This  is  what  would  have  been  done, 
in  similar  circumstances,  before  the  Jury  Court 
was  established.  The  whole  case  would  not  have 
been  gone  over  again,  but  the  party  would  have 
been  allowed  time  to  make  out  his  claim.  This 
is  what  would  have  taken  place  in  a  civil  claim 
for  money,  and  the  same  holds  here. 

If  the  whole  is  to  be  again  discussed  by 
Macintosh,  then  Edwards  must  have  a  right 
to  bring  the  other  matter  before  the  Court. 
This  must  be  done  whether  a  new  trial  is 
granted,  or  if  it  is  made  out  as  a  separate 
claim.  I  concur  in  thinking,  that  we  are  en« 
titled  to  allow  him  to  make  out  his  claim  in  ei- 
ther way. 


*  Being  otherwise  engaged^  I  was  not  present  until  nearly 
the  conclusion  of  Lord  Pitmilly's  opinion,  but  what  is  stated 
above^  is  taken  from  a  note  of  the  Lord  Chief  Commissioner's 
opinion^  on  the  accuracy  of  which  I  can  completely  rely. 
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Lord  Gillies. — ^I  have  double  reason  to      Edwami 

V, 

apologise  for  expressing  my  opinion,  as  I  reid-    Macintobh. 
ly  have  nothing  to  add. 

It  appears  to  me  that  the  plea  of  compensa* 
tion  ought  to  have  been  admitted,  and  it  would 
not  be  easy  in  Scotland  to  find  a  difference  of 
opipion  on  the  subject.  Erskine  expresses  him- 
self loosely  on  this  subject,  but  I  agree  with 
Lord  Pitmilly,  that  this  is  to  be  illustrated  by 
the  case  of  debts.  It  is  loose  to  say  that  debts 
of  the  same  species  alone  may  be  compensated 
for,  though  it  is  true  that  100  quarters  of 
wheat  cannot  be  compensated  by  20  hogsheads 
of  sugar,  yet  the  price  of  the  one  may  be  compen- 
sated by  that  of  the  other.  It  is  true  the  old  act 
limits  compensation  de  liqtUdo  in  Uquidum^  but 
this  has  long  been  departed  from }  and  if  botb 
are  iUquid,  each  party  may  take  a  term  for  as* 
certaining  the  amount  in  money.  So,  when  a 
claim  is  made  for  a  sum  of  money,  on  account 
of  an  injury,  this  may  be  compensated  by  a 
counter-claim  on  the  part  of  the  defender. 

On  the  second  ground  I  am  perfectly  clear, — 
the  object  of  allowing  compensation  is  to  pre- 
vent accumulation  of  actions, — ^foir  a  person  is 
not  to  pay  a  debt  which  is  not  due,  or  beyond 
what  is  due.  Where  an  inferior  court  has  re- 
fused to  admit  the  plea,  the  Court  of  Session 
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Edwards      hftve  Mftyad  till  a  •ooutiter  action  has  been 
Maciittobh.    hroiig|kt»     Here  an  action  has  been  toought, 

and  a  certain  sum  awarded)  and  ao  far  the  cafle 
has  been  fairly  and  properly  tried,  and  I  bold 
that  the  true  sum  doe  by  Macintosh  to  Ed* 
wards  ^as  been  given.  Let  Macintosh  bring 
bis  action,  and  a  diflferent  Jury  will  award  to 
him  the  true  smn  due  by  Edwards,  and  then 
all  that  remains  is  the  'simple  operation  of  sub* 
tracting  the  one  from  the  other.  It  is  now 
too  late  to  prevent  the  multiplicity  of  actions ; 
but  we  do  what  the  Court  formerly  did  to  pre* 
vent  a  person  paying  a  sum  which  was  not 
due« 

Hiis  may,  by  possibility,  be  in  favour  of 
Macintorib,  but  it  is  much  better  than  having 
the  trouble  and  expence  of  a  new  trial,*— why 
should  t^e  party  have  the  whole  expence  of 
travelling  over  the  same  groand  ? 


T^e  SoUtiftorXieneral  inquired  whether  the 
Court  were  of  opinion  that  it  would  be  better 
for  Edwards  to  bring  a  counter  action. 

Lord  Gillies. — That  seems  a  most  extra- 
ordinary inference,  when  we  give  this  as  a  re* 
lief  on  the  ground  that  compensation  had  been 
refused. 
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» 

)Miidfllie€lotirtki^r6verflid'<)f  ihe  ptttieiple    Macintosh. 

of  ^e  dcttisioii  giveti  «t  the  triid,  which  Wa»,      r^"*^ 

thttfc  the  cflahn  by  Edwardfi  tM>nld  irat  be  met 

by  t(he  paASHges  relied  m,  beetiuse  he  only  tde- 

itved  ti  [Mfit  ftoifl  the  sale  tt  the  newspafper ; 

and  had  not  done  any  act  personaflly  to  render 

\am  respotmble. 

RtMerfiyrd  moved  that  the  Bill  of  E^cep-   not.  13. 
tions  should  be  perfected. 

Lord  Chief  Commissioker. — As  I  am  alone 
at  present,  I  cannot  hear  this  discussed ;  but  I 
wish  to  know  the  ground  of  your  exception. 
The  Court  were  of  opinon,  that  it  was  expedi- 
ent to  divide  the  case,  and  you  must  make  out* 
that  in  km  we  were  wrong.  The  question  is, 
whether  the  order  to  separate  the  case  was  a 
legal  order  for  the  Court  to  make?  In 
England  in  general  the  whole  case  is  fought 
again,  but  here  the  principles  of  pleading  dif- 
fer ;  and  in  Liord  Fife's  case  a  part  was  sent 
to  a  second  trial. 

On  a  Mbsequent  day,  when  the  same  motion  ^^  ^^ 
was  made  in  presence  tit  the  whole  Court,  his 
Lordship  said,  We  are  of  opinion  that  there  is 
a  point  of  law  to  which  you  may  except,  but  it 
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will  be  necessary  to  have  it  well  defined*  You 
have  the  opinion  of  the  Q>urt  that  I  was  .wrong 
in  the  decision  excluding  the  compensation. 
The  natural  remedy  for  this  was  to  grant  a 
new  trial,  bat»  instead  of  this»  we  discharged 
the  rule,  but  coupled  this  order  with  a  condi* 
tion.  You  cannot  exc^t  to  the  decision  of 
the  Court,  as  it  reverses  my  decision;  you 
must  except  to  it  only  in  so  far  as  it  couples  the 
dischaige  of  the  rule  with  certun  conditions. 


PRX8XVT, 
THE  LORD  CHIEF  COMMISSIOVEK. 


j^^^  Walker  v.  Steel. 

pc^r  «tn  An  action  of  reduction  of  a  disposition  and 
^'aJ'wtt^k*  ^^^  0^  settlement,  on  the  ground  that  the 
tibCTshT^iIi^   g"^^ter  had  been  prevailed  on,  and  concussed 

a  deed  to  be  re-     tO  fiTTant  it. 
turned  for  the  B*""^'  *•*• 

parpose  of  being 

casoeUed* 

ISSUES. 

**  It  being  admitted  that,  on  the  28th 
''day  of  March  1822,  the  late  Mai^aret 
''  Walker  signed  the  disposition  and  deed  of 
'*  settlement  in  process,  and  that  the  said  deed 
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**  was  prepared  by  John  Simpaoiiy  writer  in  w^lebb 
**  Bathgate,  in  the  county  of  LinUthgow,  and  Stbbl. 
<*  after  signature  remained  in  the  custody  of 
*<  the  said  John  Simpson  from  the  28th  day  of 
**  March  till  after  the  death  of  the  said  Mar- 
*'  garet  Walker,  which  took  place  about  five 
**  days  aft;erward8,  riz,  on  the  Sd  or  4th  day 
**  of  April  of  the  year  aforesaid : — 

**  Whether,  on  or  about  the  said  28th  day  of 
<*  March,  the  said  Margaret  Walker  was  in  a  weak 

state  of  mind,  and  liable  to  be  easily  imposed 

upon ; — ^and  whether  the  defender  did  take 
*'  advantage  of  her  said  state  of  mind,  and  did 
<'  prevail  upon  her  by  importunities  and  solici* 
**  tations  to  execute  the  aforesaid  deed  ? 

**  Whether,  after  having  signed  the  afore- 
<'  said,  deed,  the  said  Margaret  Walker .  did, 
'*  on  the  Sd  or  Sd  days  of  April,  require  the 
*'  said  John  Simpson  to  deliver  back  the  said 
<*  deed  to  her,  the  said  Margaret  Walker,  that 
«  she  might  cancel  and  destroy  the  same; — 
<*  and  whether  the  said  John  Simpson  refused 
<<  or  failed  to  deliver  up  the  said  deed  ?*' 

Cockbum^  for  the  defender,  said.  That  the 
only  question  here  was  on  the  second  issue, 
and  on  it  there  was  only  one  witness.  The 
failure  to  deliver  must  mean  an  improper  fail- 
ure. 
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Walker  LoRB   CrIBF    Co]lfMI8SIOKEa«-^Th]S    IS     S 

€ase  sent,  tliat  the  Court  of  Session  maf  know 
whether,  upon  the  finding  of  the  fact  by  you» 
they  oi^t,  or  ought  not,  to  reduce  a  deed  ? 
The  ease,  as  ori^nally  broi^t,  contained  an 
allegation  that  the  granter  had  been  kept  se- 
parate from  her  friends,  and  was  concussed  to 
grant  the  deed ;  but,  in  the  condescendence  in 
this  Court,  the  case  was  brought  down  to  the 
^piestion  oontained  in  the  issues,  which  may  be 
disposed  of  either  by  a  general  finding  for  the 
pursuer  or  defender,  or  by  giving  a  distinct  an- 
swer to  each  issue. 

As  the  redaction  here  is  not  grounded  on 
incapacity,  a  finding  as  to  the  state  of  mind 
is  of  no  consequence,  unless  it  is  coupled  with 
a  certain  d^ree  of  imposition*  You  must  have 
clear  evidence  of  imposition,  of  solicitations,  and 
importunity. 

The  witnesses,  as  to  her  skate  of  mind,  only 
say,  that,  at  times,  her  mind  wandered ;  but 
none  of  them  say,  that,  at  other  times,  she  was 
not  capable  of  giving  directions  for  such  a 
deed  ;  and  you  must  presume  that  the  act  was 
done  in  a  ludd  interval,  unless  the  contrary  is 
proved,  and  I  think  there  is,  in  this  case,  direct 
evidence  of  capadty. 

The  evidence  of  importunity  is  confined  to 
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one  oocasioii^  and  jtm  mU  judge  whetb^^r  wbal 
she  did  was  not  the  resuH  of  her  oi¥a  feeliog* 
rather  than  the  eflfect  of  importunity  or  solioita** 
tioo  ;  and  unlesa  you  are  satufied  far  the  pur- 
suer on  both  points,  perhaps  the  best  eourse 
is  to  find  generally  for  the  defender,  as  that 
will  be  a  complete  discharge  of  your  duty* 

Mr  Cockburn  says,  and  I  think  he  it  right> 
that  the  two  parts  of  the  second  issue  must  be 
taken  together.  I  am  also  of  opinion,  that  the 
evidence  of  the  witness  ought  to  be  left  to 
you,  as  she  is  not  a  single  witness  to  a  detach- 
ed part  of  a  case ;  but  there  are  facts  and  cir- 
cumstances connected  with  her  evidence,  which 
renders  it  proper  for  your  consideration.  It 
would  be  nugatory  to  find  specially  on  the  first 
part  of  the  issue  ;  but,  as  I  do  not  know  how 
the  Court  of  Session  may  deal  with  the  second 
part,  perhaps  it  is  better  to  find  separately  on 
each.  Whether  he  failed  to  deliver,  is  equivo- 
cal, and  it  would  have  been  better  if  it  had 
been,  whether  he  fraudulently  failed,  as  the 
meaning  is,  whether  he,  mala  Jide^  from  bad 
intention,  failed  to  deliver  ?  If  the  failure 
proceeded  from  the  act  of  God,  it  would  be 
hard  to  cut  down  the  deed,  but  that  is  for  the 
consideration  of  the  other  Court. 

There  does  not  seem  to  me  any  fiicts  here 
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requiring  a  special  verdict.  If  you  think  a 
fraud  was  intended,  you  will  then  find  for  the 
pursuer;  but  if  not,  you  may  then  find  that 
John  Simpson  did  not  refuse,  and  did  not 
fraudulently  fail  to  deliver  back  the  deed. 


Verdict-— Finding  for  the  defender  on  the 
first  issue,  and,  on  the  second  issue,  that  Wal- 
ker did  require  back  the  deed  for  the  purpose 
of  cancelling  it ;  and  that  Simpson  did  not  re- 
fuse or  intentionally  delay  to  deliver  it  up. 

Jeffrey  and  J»  S,  More,  fyr  the  Pursaer. 
Cockburn  and  Jamieson,  for  the  Defender. 
(kgeaU^  Andrew  Smithy  w.  s.,  and  Ruuetty  Anderson,  j-  Tod,  w.  b,J 
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Morton  t;.  Barclay,  &c. 


Damages  foand   D AMAOES  by  a  patentee  for  infringement  of  his 

in  abtoiceoftfae         .       . 
defender,  for  in-    patent. 
ftingement  of  a 
patent 

Defbnce.— The  machine  was  not  an  origi- 
nal invention.  The  machine  manufactured  by 
the  defenders  is  altogether  di£Perent  from  that 
described  in  the  pursuer's  specification. 
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ISSUES.  MoRToir 

*'  It  being  admitted,  that,  on  the  18th  day  Babclat,  &c. 
'f  of  August  1818,  the  pursuer  obtained  Let- 
**  ters-Patent  under  the  Great  Seal,  kept  and 
*<  used  in  Scotland  in  place  of  the  Great  Seal 
thereof,  whereby  he  acquired  the  exclusive 
privilege,  for  and  during  the  period  of  four- 
teen years  from  the  said  18tb  day  of  August, 
of  using,  as  his  original  invention,  certain 
machinery  for  drawing  ships  out  of  the  wa- 
ter on  dry  land,  being  an  improved  method 
of  performing  that  operation,  and  that  the 
pursuer  (as  required  by  law,  and  by  the  said 
Letters-Patent)  did  make  out  a  particular 
description  of  the  nature  of  the  said  inven- 
**  tion,  and  in  what  manner  the  same  is  to  be 
**  followed  out,  and  did,  within  four  months 
**  of  the  said  Letters-Patent,  as  required,  viz. 
*'  on  the  17th  day  of  December  1818,  make 
out,  sign  and  seal,  and  cause  to  be  enroUed  in 
the  Court  of  Chancery,  ft  specification  or  par- 
"  ticular  description  of  the  nature  of  the  said 
'*  invention,  a  copy  of  which  said  specification 
<<  is  transcribed  into  the  summons  in  this  case. 
**  Whether  the  said  machinery  described  in 
«  the  said  specification,  for  the  purpose  of 
**  drawing  ships  out  of  the  water  on  dry  land, 
**  was  an  original  invention  of  the  pursuer  ? 
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<<  Whether,  on  or  about  the  26th  day  of 
<<  Oatober  1801,  md  8iib9e%i«ent  to  the  date 
*f  of  tJbe  said  Lettem-Fateut,  and  of  the  »id 
<<  cmffolwent  of  the  upeoification,  ^  defenders, 
'^  by  themselves^  or  otheirtt  carrying  on  busiiiess 
M  ^  ahipwrigbts  in  Glacgow,  under  the  firm 
*(  of  tibbe  Stobcros9  Shi^right  Comiifuiy,  did, 
*'  without  the  consent,  or  permission  of  thapur> 
*^  aner^  and  in  contravention  of  the  privilege 
'<  granted  and  protected  by  the  md  Letters- 
<<  Patent,  erect  machinery  at  or  near  Stobcross, 
'^  near  Glasgow,  in  imitation  of,  and  which  was 
*'  substantially,  and  in  effect,  the  same  with  the 
**  machinery  described  in  the  said  specification, 
<'  to  the  losa  and  damage  of  the  said  pursuer  ?** 


The  law  of  pa- 
tent in  Scotland, 
the  same  as  in 
England* 


The  notice  of  tnal  was  provedi  but  the  de^ 
ienders  failed  to  appmrt 

Before  the  trial  oommenced*  the  Lord  Chief 
Commissioner  inquiredi  Whether  there  was 
any  Scotch  authority  on  the  subject,  of  patent, 
aa  he  had  not  been  able  to  find  any ;  it  was  an- 
swered, that  the  English  law  had  been  tacitly 
adopted. 

One  of  the  witnesses,  called  for  the  pursner, 
stated,  that  he  did  not  coBflider  the  machine 
used  by  the  defenders  so  good  as  that  for  which 
the  pursuer  obtained  the  patent. 
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Lord  Chief  Commissioner. — That  evidence      Morton 
goes  in  diminution  of  damages.     This  is  a  case   Babclay,  &c. 
in  which  a  Jury  in  England  would  find  a  shil- 
ling damages,  which  establishes  the  right ;  but 
if  you  wish  to  recover  damages,  you  may  prove 
them. 

Jeffrey  opened  the  case  for  the  pursuer,  and 
described  the  patent  machine,  and  the  one 
which  was  said  to  be  an  imitation,  and  exhibit- 
ed a  model  of  each. 

Lord  Chief  Commissioner. — The  case  is 
closed  without  appearance  for  the  defender;  but 
the  pursuer  must  make  out,  by  clear  and  dis- 
tinct evidence,  that  the  machine  was  an  origi- 
nal invention,  and  not  used  before, — ^that  it  is 
useful,  and  has  been  invaded. 

The  witnesses  all  agree  in  the  originali- 
ty and  utility  of  the  invention,  and  the  pur- 
suer has  established  his  right  to  it.  The 
invasion  is  also  established,  and,  therefore, 
there  can  be  no  doubt  in  finding  for  the  pur- 
suer. 

The  only  point  is,  what  damages  ought  to 
be  given.  This  is  the  first  case  in  this  Court 
of  an  action  brought  to  establish  a  right  where 
no  damages  have  been  proved,  and  as  the  right 
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CUNNIKGHAM 


will  be  established  by  finding  a  shilling,  I  thmk 
it  will  be  better  to  find  that  sunii  which  will 
form  a  precedent  for  other  cases. 

Verdict  for  the  pursuer,  damages  Is. 

Jeffrey,  R,  Bell  and  Skene,  for  the  Parsuer. 

(Agent,  W.  Beli^  w.  s.) 
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Finding  for  the 
defender   on    a 
question  of 
death-bed,  and 
for  the  pursoer 
on  a  question  as 
to  the  validity  of 
a  deed  signed  by 
a  blibd  witneo. 


Cunningham  v.  Spence. 

Reduction  of  a  deed  signed  by  notaries,  on 
the  ground,  that  the  granter  was  on  death-bed, 
and  that  one  of  the  instrumentary  witnesses  was, 
and  is  blind. 

ISSUES. 

**  It  being  admitted  that  the  disposition 
*^  and  .assignation  under  reduction  was  exe- 
'^  cuted  on  the  eighth  day  of  September  1821, 
and  it  being  admitted,  that  Isobel  Cunning- 
ham died  on  the  fifth  day  of  October  1821  ,— 
"  1.  Whether,  on  the  said  eighth  day  of 
^*  September,  the  said  Isobel  Cunningham  had 
^*  contracted  the  disease  of  which  she  after- 
**  wards  died  ? 
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<<  2.  Whether  the  said  disposition  and  assig-   CaNNiMGRAM 

Vm 

'^  nation,  bearing  date  the  eighth  of  September       Spsncs. 
*^  1821,  was  not  the  deed  of  the  said  Isobel 
**  Cunningham  ?'' 

The  first  vritness  called  was  the  instrumen- 
tary  witness,  who  was  ninety*three  years  of  age, 
but  remarkably  distinct, — ^he  stated  that  he  was 
blind  at  the  time  of  signing,  and  that  it  was 
by  hearing  alone  that  he  knew  what  was  doing 
when  the  notaries  signed, — that  the  deed  was 
read  before  it  was  signed,  and  he  stated  the 
general  import  of  the  deed.  It  was  then  pro- 
posed to  read  the  deed  to  him. 

Lord  Chief  Commissionsr.--*Is  there  any 
objection  to  this  ?  If  the  witness  could  see,  he 
might  read  the  deed,  and,  on  the  same  princi- 
ple, this  witness  may  have  it  read. 


When  Alexander  Robertson  in  Linlithirow  An  •»»  in  » un, 

-            ^                                                   °  in  the  Chriittaii 

was  called,  the  defender  objected  that  JDaxdd  name  of  a  wn^ 

1                    •       1       I  •  neMy  fnitained  at 

was  the  name  m  the  list.  an  objection  to 

Lord  Chief  Commissioner.— There  is  one  ^'^^ 
case  where  I  admitted  a  witness,  though  the 

Christian  name  in  the  list  was  erroneous,  but  Beatwn  v. 

that  was  in  a  small  town,  and  I  cannot  say  that  y^  ii.  p.  us. 
the  same  rule  applies  to  Linlithgow. 
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Cunningham       When  the  pursuer  closed  his  case,  the 
SfKNCE.  Lord  Chief  Commissioner  observed.  The 

Court  is  of  opinion,  that  there  is  no  case  on 
the  first  issue  to  submit  to  the  Jury,  the  evi- 
dence being  so  indistinct  and  defective;  but 
that  this  did  not  prejudice  the  question  on  the 
second,  which  was  of  great  importance. 


c^pMi^v.  Monteith  opened  the  case,  and  stated,  That 

Bbbcrtson,  Nov.  he  would  provc  the  deed  to  have  been  exe* 

1S98,  M.  16887.  J^               -i       rr* 

stevenioD  v.  cutcd  ou  dcath-bed.    That  a  witness  to  a  deed, 

Stevenion,  Nov.  •it-                                   i                              i 

161^,  M.  16886.  Signed  by  notaries,  must  see  the  party  touch 

1683'  M?676&  the  pen ;  and,  in  this  case,  one  of  the  witnesses 

charterii,^  was  blind, — ^he  must  also,  know  the  party,  and 

SrisSft^^  be  able  to  read  his  own  signature. 

top^i^e^is,"         Mancreiffl  for  the  defender ^There  is  no 

i^o^,  M.iOToa  case  on  the  first  issue,  and,  on  the  second,  the 

Suit,  B.  IV.  . 

t.  42,  aeet  9.  prcsumption  is  in  favour  of  the  deed,  till  the  con- 

Farmer  Vm 

Myia  and  An-  trary  is  proved.    The  blindness  of  the  witness, 

1760,  M.  16849.  along  with  circumstances  of  fraud,  might  prove 

Bdi  oa  Test.  the  dccd   uot  genuine.     But  this  deed  was 

w!Sker^.  fairly  executed  in  terms  of  the  acts  1681,  c.  5, 

2^jmie8r""  ^^^  ^^®  P"^^  *^'  1579.     The  clause  declaring 

Fratk^*  ^^**  ^^^  '^^  witness  must  see  the  subscription,  does 

Y^^d'^L'o  ftot  bear  the  sanction  of  nullity,  but  merely  de- 

sibbdd  V,  Sib-  clarc:*,  that  he  is  to  be  held  accessary  to  for- 

bald,  Jan.  18,  , 

i776,M.i6!)0(]'.  eery,  which  must  mean,  if  the  deed  is  forced. 

BeU,p.  246.  X,,                               .          ^       .»           i                      it 

The  cases  mentioned  will  not  bear  out  the  plea 
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of  the  other  party.     That  of  Myles,  is  a  bad   Cumkikgha*! 
decision,  and  has  been  reprobated.   Campbell's       Sfrmcc. 
case  will  not  avail  them  ;  and  Stevenson's  and    Balfour  v. 
JBlair's  are  so  short,  that  the  circumstances  can-   scmu  Ju^s^ 
not  be  known ;  and  there  are  several  where  the    ^^^'' 
reverse  was  found ;  where  it  is  held,  that  the 
case  must  be  decided  on  the  whole  circum- 
stances. 

The  witness  was  present,  and  heard  the  au- 
thority given,  and  the  statute  does  not  require 
him  to  see  the  pen  touched, — the  passage  from 
Stair  is  against  them,  as  the  fact  of  touching 
is  presumed.  The  question  is,  whether  this  is 
the  true  and  genuine  deed  of  the  party,  and 
this  cannot  be  doubted. 

LfORD  Chief  Commissioner. — The  case  has 
been  most  ably  ai^ed,  and  I  would  not  now 
interfere  before  hearing  the  evidence  for  the  de- 
fender, but  for  a  remark  made  upon  the  issue, 
which  applies  also  to  the  case  of  Lord  Fife,  and 
to  keep  the  matter  correct,  both  at  the  bar  and 
with  the  Jury.  The  precise  position  of  Lord 
Fife's  case,  as  it  bears  upon  the  present  one,  is 
this,— -suppose  all  the  points  in  that  case  de- 
cided, except  the  acknowlec^ment  of  the  sub- 
scription,— what  would  then  be  the  meaning 
of  the  issue  which  the  Secpnd  Division  has 


406  CASES  TRIED  IN  March  16, 

Cunningham  gent  ?  Is  it»  OF  can  it  be  meant,  whether,  in 
Spbncb.  the  popular  sense  of  the  terms,  these  were  the 
deeds  of  Lord  Fife?  Every  thing  goes  to 
show,  that  this  is  not  the  meaning  of  the  issue; 
but  that  the  question  is,  whether,  in  point  of 
law,  these  deeds  were  not  the  deeds  of  Lord 
Fife,  the  subscription  not  having  been  acknow- 
ledged. 

In  the  present  case,  the  question  is  of  the 
same  nature,  and  the  issue  is  not  sent  with  the 
view  of  ascertaining  the  fact,  but  whether  this 
is  her  deed  executed  according  to  law.  The 
ivay  to  bring  that  clearly  out,  is  for  the  Jury  to 
find  for  the  pursuer,  or  to  return  a  special  ver- 
dict. 

Lord  Gillies.^— There  can  be  no  doubt 
ibis  is  the  meaning  of  the  issue,  as  it  never 
Yfas  disputed  that  it  was  her  deed ;  the  only 
question  was,  whether  it  was  legally  executed  ? 

Jqffr^.-^The  question  here  is  not  whether 
this  wom^n  put  her  name  to  the  deed,  &c. 
All  must  be  presumed  regularly  done,  except 
in  so  far  as  we  impeach  it,  and  there  can  be  no 
doubt  th^t  we  have  made  out  the  defect  upon 
which  we  found,— the  blindness  of  the  porscm 
subscribing  as  witness. 


■IP 
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(  To  the  Court.  J — If,  then,  the  deed  is  null  in   Cunninoh  ax 
law,  the  simplest  way  to  dispose  of  it,  is  by       Spemch. 
giving  the  direction  in  law,  and  getting  a  ver- 
dict against  it.     Cases  have  been  referred  to 
where  the  deeds  were  supported,  as  it  was  pos- 
sible the  witness  might  have  seen,    but  in 
these  the  question  always  was,  the  credit  due 
to  the  witness.     It  is  said,  the  statute  1681 
was  intended  to  punish  forgery ;  but  the  whole 
clauses  of  the  statute  must  be  looked  at,  and 
the  witnesses  must  either  see  the  party  sign,  or 
hear  him  acknowledge  a  subscription  which 
they  see. 

Lord  Chief  Commissioner  (To  thejuty).^^ 
On  the  first  issue  there  must  be  a  verdict  for 
the  defender. 

On  the  second,  as  it  is  a  question  of  law 
arising  out  of  the  facts  proved  before  you,  the 
best  way  to  dispose  of  it  is  to  find  for  the  pur- 
suer. 

Verdict — On  the  first  issue  for  the  defender. 
On  the  second,  a  special  verdict  was  returned, 
finding  that  the  witness  was  present  and  heard 
the  deed  read,  and  authority  given  to  the  no- 
tari48»  &c.,  but  that  his  sight  was  so  deficient. 
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May  15» 


Macpablank   that  he  could  not  see  the  person  touch  the 
You  NO,  Sec.    pen* 

Jeffrey  and  Monieiih,  for  the  Pursuer. 
Moncreiff'Bnd  Robertson,  for  the  Defender. 
(Agents,  G,  Napier  and 

On  the  case  being  returned  to  the  Court  of 
Sessicm,  the  Lord  Ordinary  found,  that  he  was 
an  inhabile  witness  to  the  notorial  deed  of  set- 
juiy  3, 1824.       tlcment.  and  reduced  accordingly. 

3  Shaw  and  ^^  •' 

DuoL 


PRESEXT, 
THE  LORD  CHIEF  C0MBCI8SI0KE11. 


1824. 
May.  1& 


Macfarlane  V.  Young,  ftc. 


Damages  daim.   ^n  action  of  damages  by^a  prisoner  for  debt, 

ed  by  a  prisooer 

in  a  jaa  for  as-   afifainst  the  governor  and  two  turnkeys  of  the 

lault   and  mal-     ^^  t    r  i 

treatment  by  the   Edinburgh  jail,  for  general  maltreatment  while 

goremor  and         ,  .  /»  i^        i  15    •         .i_ 

turnkeys.  lu  pnsou,  for  assault  and  connnmg  the  pursuer 

two  days  without  food,  and  without  sufficient 
clothing,  or  any  bed  or  bed-clothes. 


Defence* — The  pursuer  was  acting  in  vio- 
lation of  the  rules  of  the  jail,  and  the  defender 
was  performing  his  duty  when  the  alleged  as* 
sault  was  committed. 
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ISSUES*  Macfaw-akk 

1.  Whether  the  turnkeys,  or  a  party  cf    Youm,  &e. 
policemen,  acting  by  orders  from,  or  under     '•••'v-*^ 
authority  from  the  defender.  Young,  assaulted 

and  struck  the  pursuer  to  the  injury,  &c. 

2.  Whether  the  turnkeys,  acting  by  orders, 
&c.  did  assault  the  pursuer,  and  drag  him  from 
his  cell,  &c*  to  the  injury,  &c. 

3.  Whether  a  letter  from  the  pursuer  to  the 
creditor  incarcerator  was  interrupted  and  de- 
tained, and  whether,  after  the  consent  of  the 
creditor  was  intimated  to  Young,  he  detained 
the  pursuer  to  the  injury,  &c« 

Or,  whether  the  pursuer  obstructed  the  of- 
ficers of  the  jail  in  removing  a  prisoner  from 
his,  the  pursuer's  cell  ? 

Whether  he  obstructed  the  officers  in  enter- 
ing his  cell  ? 

It  was  proposed  to  call  the  Lord  President   incompeteat  to 
to  prove  the  regulations  of  the  jail.  S,i:':^tSi 

Jeffrey  objects,  Parol  evidence  is  incompe- 
tent here, — by  the  act  of  Parliament,  the  regu- 
lations are  to  be  framed  by  the  Magistrates, 
and  approved  by  the  Lord  President  and  others ; 
but,  when  approved  of,  they  must  explain  them- 
selves. 

The  Solicitor-General  said,  Th*ey  are  of  no 
authority  till  they  are  approved  of. 
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Macvaacakb       Lord  Chief  Commissioner. — The  point 
YouKo^  &c.    does  hot  turn  upon  this,  but  the  question  is, 

irhether  this  is  not  like  any  other  writing, 
which  the  Court  must  expUiin  to  the  Jury.  I 
do  not  say  that  there  may  not  be  cases  where 
parol  evidence  may  be  competent  in  explana- 
tion of  a  writing.  But  I  doubt  whether  we 
can  permit  even  the  Lord  President,  or  Lord 
Justice-Clerk,  to  construe  a  writing  to  the 
Jury.  I  must  construe  it,  and  you  may  take 
a  Bill  of  Exceptions  to  my  direction,  though 
you  could  not  to  the  explanation  given  by  ei- 
ther of  these  eminent  Judges. 

It  was  then  proposed  to  call  his  Lordship  to 
explain  the  fact  that  there  were  only  criminal 
cells  in  the  jail,  and  that  the  regulations  as  to 
debtors,  applied  to  some  of  these  cells. 

Jeffrey. — If  they  mean,  in  any  way,  to  li- 
mit, extend,  or  vary  the  writing,  I  object  to 
the  evidence.  If  the  defender  acted  against 
the  true  construction  of  the  writing,  the  opinion 
of  the  Lord  President  will  not  protect  him. 

Lord  Chief  Commissioner. — The  Lord 
President  cannot  prove  this  deed.  The  paper 
bears  to  be  regulations  of  the  criminal  jail ; 
and  the  two  first  regulations  apply  to  debtors 
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in  the  crimiaal  cells.  The  question  seems  to 
be»  whether  these  two  apply  to  the  whole  jail, 
or  only  to  certain  cells  which  were  appropriated 
to  debtors.  The  examination  is  competent 
to  prove  that  there  was  only  one  jail— -that 
there  were  regulations  for  criminals — and  whe- 
ther there  were  other  regulations  for  debtors  ? 
and,  in  the  course  of  the  examination,  if  any 
question  is  put  as  to  the  meaning  of  the  regu- 
lations, an  objection  may  be  taken. 


MACFAmLAKB 

V. 

YoUJfQ,  &c. 


When  the  third  witness,  who  had  been  in 
prison  with  the  pursuer,  was  called. 

The  Solkitor-Qeneral  and  Robertson^  for 
the  defender,  object  malice,  and  that  he  has  no 
sense  of  religion,  having  used  blasphemous  ex- 
pressions against  Christianity. 

Jeffrey. — Malice  is  an  old  and  known  ob- 
jection ;  but  the  other  is  new,  and  though  the 
expressions  mentioned  are  abominable,  still 
they  do  not  disqualify  a  witness,  as  the  oath  of 
a  Unitarian  is  as  good  as  a  Trinitarian. 


The  cli»belie(  of 
the  ChriatUm  re- 
ligion afieets  the 
oredit,  but  not 
the  competency 
of  a  witneie. 


Lord  Chief  Commissioner. — I  never  knew 
the  objection  sustained  on  such  evidence  as  is 
now  stated ;  it  appears  to  me  that  it  goes  only 
to  his  credit.  The  objection  of  want  of  reli- 
gion, has  been  confined  to  heathens,  and  I  am 
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Macfablans   of  opinion,  that  the  witness   is    admissible. 
Young,  &c    though  his  credit  may  be  affected  by  the  pecu- 
"^^  liar  circumstances  in  which  he  stands*     As  to 

malice,  it  is  put  to  him  on  his  examination ; 
and  I  do  not  think  that  loose  expressions  of 
malice,  used  at  the  time,  would  be  sufficient  to 
cast  him. 

inoompeteDt  to        To  show  the  neccssity  of  putting  handcuffs 

prove  by  the  opi-  .  .  i      i        i      , 

nioDofawitDefls,   on  the  pursucr,  a  Witness  was  asked,  whether 

that  a  pursuer  is     i  /•  i  :■••.•  a  i  •   i 

of  a  qaarreiaome   he  was  of  a  quarrelsome  disposition, — to  which 
^^^^         an  objection  was  taken. 

Lord  Chief  Commissioner. — ^This  qiies? 
tion  is  not  competent.  To  show  his  disposi- 
tion, you  must  prove  acts  of  violence. 

Incompetent,  It  was  then  proDOsed  to  prove  particular  acts, 

without  notice^  to  ,        .  *      *  /J"        i_ 

prove  particuhtf    to  which  it  was  objccted,  for  the  pursuer,  that 

acts  of  Tiolence.       ^.  .  .  ^      ^      '^.i.      i.  - 

this  was  incompetent  without  an  issue. 

Lord  Chief  Commissioner. — It  is  quite 
clear,  that  this  is  not  in  issue,  unless  the  law 
is,  as  I  suppose  it  to  be,  that  an  officer,  a  jailor, 
may,  on  the  general  issue,  give  special  matter 
in  evidence.  But  the  question  here  is,  not 
whether  the  matter  is  competent  under  the 
issue,  but  whether  the  party  has  had  notice, 
and  as  it  appears  to  me  that  he  has  not,  I  am 
of  opinion  that  this  ought  to  be  avoided. 
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To  show  that  the  regulations  founded  on   Macfa&laxk 
in  this  case  were  not  those  which  in  practice    Toumo,  &e. 
were  acted  upon,  Mr  Jeffrey  stated,  that  di£fer-   ^  ^^"^1^. 
ent  regulations  had  been  produced  in  another   J^a«ic^ttln^ 
action  by  the  Procurator-Fiscal.  touidediUmor 

Lord  Chief  Commissioner. — If  this  had 
been  a  suit  in  the  Supreme  Court,  instead  of 
an  inferior  one,  and  having  for  its  direct  object  to 
ascertain  which  set  of  regulations  were  in  force, 
and  had  there  been  a  final  adjudication,  in  that 
case,  I  must  have  held  it  binding.  But  if  the 
point  had  been  incidentally  decided,  even  in 
a  Supreme  Court,  I  should  have  held  it  not 
binding,  and  that  I  must  here  decide  the  point 
on  the  facts  proved,  and  not  by  proof  of  the 
conclusion  to  which  others  have  come. 

When  one  of  the  turnkeys  was  called  as  a  dcfcndL'trS. 
witness  for  the  defender,  fH^\^^ 

r  neM  for  toe 

Jeffrey  objects,  he  is  a  party  ;  there  is  no   o*f»»  *>«5  "^  »<> 

•*'      *^       •  ,  *  ^  eyideDoe  u  or 

penuricL  and  the  verdict  may  be  used  against   can  be  given 

^  ^  against  Mm,  be 

him.  mighi  be  eza- 

Robertso^. — The  pursuer  ought  either  to    i  pbu]ipp«,66. 
have  taken  decree  against  the  turnkey,  or  to 
allow  his  evidence  to  be  taken  now. 

Lord  Chief  Commissioner.^ — That  the 
matter  may  be  relevant,  there  is  no  doubt; 
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Macfaalahb   but  tiie  objection  i^  that  the  evidence  may  tend 
YoDNa,&c    to  free  the  witness  from  the  action.     If  the 

proposed  witness  was  a  wrong  doeri  he  would  be 
liable  in  damages  to  the  patty ;  and  his  being  on 
.  the  poor-roll  makes  Ho  differencei  as  law  makes 
no  distinction  whether  the  defender  is  to  pay 
money  or  suflfer  duress. 

The  other  point*  as  to  his  being  a  party,  is 
also  important,  and  has  several  times  met  with 
much  consideration.  At  Glasgow,  I  had  a 
strong  indination  to  call  a  party ;  but  there  is 
no  doubt  that,  in  general,  by  the  law  of  Scot- 
hmd,  a  party  in  a  cause  cannot  be  a  witness— the 
question  here  is.  Whether  he  has  been  difr* 
charged? — In  the  Court  of  Session,  Young 
alone  puts  in  defences,  and  the  case  is  sent 
here,  but  no  decree  is  taken  against  the  others. 
Being  sent  here  as  a  defender,  if  no  evidence 
had  been  given  against  him,  I  would  have  di* 
rected  the  Jury  to  find  for  him,  which  would 
have  rendered  his  evidence  competent ;  but,  if 
any  evidence  has  been  given  against  him«  or 
can  be  given  against  him,  I  cannot  withdraw 
him,  as  he  has  an  interest..* 


*  On  the  12th  May^  the  defender  moyed  to  have  the  case 

delayed  until  the  case  of  this  witness,  and  the  other  turnkey, 

was  disposed  of.  •  This  was  opposed,  on  the  giound  that  the 

11 
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Mathison^  in  opening  the  case,  and  Jeffrey  Macvarlans 
in  reply,  stated  the  facts,  and  admitted  that  Youno,  ^i^ 
the  pursuer  did  not  act  properly  \  but  contend- 
ed that  he  was  not  cut  off  from  claiming  da- 
mages for  the  blow  given  to  him  by  the  turn- 
key, and  the  subsequent  confinement. 

The  Solicitor-General  said,  This  is  the  most 
scandalous  action  ever  brought,  as  the  conduct 
of  the  pursuer  was  such,  that  the  defender  was 
bound  to  do  what  was  done,'  and  would  have 
been  justified  in  doing  much  more. 

Lord  Chief  Commissioner. — This  is  an 
action  for  an  act  done  by  a  person  in  discharge 
of  his  office ;  and  of  an  office,  where  there  are, 
and  must  be,  extraordinary  powers  to  keep  in 
order  offenders,  and  supposed  offenders.  These 
powers,  however,  must  be  exercised  in  such  a 
manner  that  there  is  no  culpable  excess. 


summons  had  been  taken  to  see  by  tbem^  and  that  the  delay 
had  been  occasioned  by  an  application  to  get  on  the  poor«n^y 
and  not  by  any  fault  of  the  pnmier. 

Lord  Chief  Commissioner. — I  shall  not  at  present  say 
whether  he  is  a  defender  in  this  Court;  but^  prima  facie, 
they  were  properly  made  defenders,  and  there  is  a  great  de$l 
in  there  being  no  laches  on  the  part  of  the  pursuer.  If  he 
was  improperly  made  a  defender,  and  if  there  is  no  evidence 
against  him,  the  Court  will  free  him  at  once,  that  he  may  give 
evidence  for  the  other  defender ;  and,  in  this  way,  the  object 
will  be  attained  at  once,  and  not  by  various  steps. 
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Macfaxlanb  You  are  to  take  care  that  justice  is  done  to 
YouNOy  &c  the  complainer ;  but,  in  judging  of  the  conduct 
"*  of  the  defender,  you  must  keep  in  view  that  he 
is  a  person  possessing  the  powers  which  I  have 
mentioned,  and  that  it  must  be  made  out  to 
the  conscience  of  the  Jury,  that  he  exceeded 
these  powers. 

The  defender  was  right  in  requiring  the 
prisoners  to  go  to  their  own  cells ;  and  he  was 
certainly  entitled  to  get  access  to  the  cells  at  all 
times. 

His  Lordship  then  stated  the  facts  proved  as 
to  the  resistance  made  to  the  defender,  and  that 
he  thought  it  justifiable  to  bind  the  pursuer,  to 
prevent  him  doing  injury  to  himself  or  others ; 
and  that,  in  judging  of  the  degree  of  force 
used,  they  would  not  weigh  it  in  golden  scales  ; 
and  that,  if  they  agreed  with  him,  they  would 
find  on  the  first  issue  for  the  defender. 

On  the  second  issue,  the  taking  hold  of  the 
pursuer  w^  not  an  assault,  because  there  was 
authority  to  take ;  and  if  resistance  is  made, 
the  person  having  authority  may  use  all  the 
means  in  his  power  to  overcome  it,  provided  it 
is  not  wantonly  or  oppressively  used.  If  you 
think  the  facts  proved,  as  to  the  confinement 
of  the  pursuer  in  a  separate  cell,  without  a  bed, 
or  sufficient  clothing,  and  that  this  was  exces- 


1884. 


THE  JURY  COURT. 


*17 


sive,  you  will  give  damages  on  the  second  Macfa»lanb 
issue.  But,  if  what  was  done  was  the  result  of  Youno^  &c 
the  pnrstier's  conduct,  the  verdict  must  be 
against  him. 


Verdict-^**  For  the  defender  on  all  the 
issoesi." 

Jeffrey  and  MatMion,  for  the  Pursuer. 

The  SolicUoT'General,  Ferguson  and  RoberUon,  for  tht 

Defenders. 
(Agimts,  JaTMs  Macdonaldy  w.  s.,  and  B^ichk^  Bayleyy  ^c) 

Jeffrey  moved  for  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  evidence,  as 
he  had  proved  an  excess  of  power. 

Lord  Chibf  Commissioner. — There  is 
no  doubt  the  evidence  has  been  correctly  stat- 
ed ;  but  the  question  was  before  the  Jury,  and 
it  was  a  general  question  which  was  fit  for  a 
Jury.  The  question  was,  whether  there  was 
an  outrage  by  the  pursuer,  and  one  of  the  most 
dangerous  nature,  that  of  denying  access  to 
parts  of  the  jail,  and  by  acts  of  violence  against 
the  governor  ?  The  question  was  not  on  this 
or  that  issue  ;  but  whether,  in  the  whole  cir* 
cumstances,  the  Jury  could  say,  the  defender 
was   in   such  a  situation  as  not  to  be  liable 

Dd 
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A  new  trial  re- 
futed, the  whole 
matter  haTiog 
been  submitted 
to  the  Jury,  and 
the  verdict  not 
appearing  to  be 
contrary  to  the 
eTideDoe» 
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IMacfahi.ank 
YouNo,t&c. 


in  damages.  Though  the  comfort  of  the  sub- 
ject must  undoubtedly  be  attended  to,  it  is 
one  important  duty  in  the  Court  to  take  care 
that  nothing  may  be  done  to  interfere  with 
this  important  part  of  the  police  of  the  coun- 
try. The  question  is,  whether  this  person  is 
to  get  damages  for  an  excess,  when  he  is  guiU 
ty  of  a  great  and  most  illegal  act  on  his  part. 


An   exception 
cannot  be  taken 
to  a  decision, 
holding   that  a 
case  was  proper, 
ly  submitted  to 
the  Jury. 


Lords  Pitmilly  and  Gillies  expressed 
a  wish  to  see  his  Lordship's  notes  of  the  trial, 
before  granting  the  rule. 

Mr  Jeffrey  intimated  his  intention  to  ex- 
cept to  the  decision,  provided  the  new  trial  was 
refused. 

Lord  Chief  Commissioner.— I  do  not 
know  how  you  can  except  to  the  decision,  as 
this  was  a  case  for  the  Jury,  and  was  left  to 
them  on  the  evidence. 


Dec.  30.  On  the  30th  December,  his  Lordship  said, 

The  Court  are  all  of  opinion  that  the  rule 
should  not  be  granted  in  this  case.  It  is  im- 
possible to  subdivide  the  case,  it  must  be  taken 
as  one.  The  whole  evidence  was  before  the 
Jury, — it  was  left  to  them  as  a  case  of  excess, 
and,  on  the  whole,  they  decided  for  thedefender. 
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PRXSEMT, 
LOBDS  CHIEF  C0MMI8SI0KER  AND  PITMILLT. 


Smith  v.  Knowles. 

1  HIS  case  was  tried  at  Aberdeen  before  Lord 
Pitmilly  on  circuit.  A  rule  was  obtained  by 
the  defender  on  the  pursuer  to  show  cause  why 
there  should  not  be  a  new  trial. 

J?ff^^f  for  the  pursuer. — The  first  ground 
of  the  motion  is  the  rejection  of  Davidson's  de- 
position in  a  different  cause,  taken  years  before. 
By  all  authorities,  a  writ  is  not  evidence,  un- 
less a  witness  swears  to  the  facts. 

The  second,  that  there  were  only  eleven 
jurors,  is  more  novel,  as  a  person  sat  on  the 
Jury  who  had  been  rendered  infamous  by  a 
conviction  in  the  Court  of  Justiciary. 

There  is  no  precise  definition  of  infandaju^ 
ris,  or  when  or  how  it  became  law.  The  ob- 
jection ought  to  have  been  stated  at  the  time. 

There  is  no  dictum  or  decision  extending 
this  disqualification  to  Jurymen ;  all  the  autho- 
rities apply  to  witnesses,  and  it.  applies  only 
where  the  person  is  really  infamous.     This 
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A  new  trial 
granted,  a  per- 
son having  actod 
as  a  Jaryman 
who  had  been 
tried,  convicted, 
and  punished  by 
the  Court  of  Jus- 
ticiary. 


Burnett,  p.  600. 
2  Hume,  p.  122. 
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Grant  on  New 
Trials,  S7,  44, 
and  4&. 

Burton  v.  Thom- 
son. 0  Bac.  Ahr. 
661  ftnd  663. 
Bailieo.  Brynon, 
Vol.  I.  p.  340. 
Menzies,  179a 
8barp>  July 
1820. 

(Reported  by 
Wataon,)  p.  16. 


was  a  special  Jury,  and  the  question  is,  whe- 
ther a  person,  convicted  of  such  an  offence,  is 
capable  of  being  a  jurymen  by  consent?  The 
party  must  show  that  he  did  not  know  the  ob- 
jection at  the  time  of  the  trial.  In  the  Exche- 
quer, a  verdict  has  been  taken  from  eleven 
Jurymen,  one  having  died  during  the  trial ; 
and  in  the  Justiciary  Court,  the  decision  hold«- 
ing  minority  sufficient  to  set  aside  a  verdict, 
was  not  unanimous. 


Lord  Chief  Commissioner. — Is  this  gen- 
tleman a  Justice  of  Peace  ?  If  so,  it  is  material 
to  know  whether  there  has  been  a  new  com- 
mission since  his  trial,  and  if  there  has,  whe* 
ther  he  has  acted  as  a  Justice  ? 

Lord  Pitmilly.*— There  is  a  case  in  Dal- 
las, where  a  person  is  restored  to  the  capacity  of 
being  a  juryman.  The  statute  1681,  c.  18» 
and  Bankton's  observaticms  upon  it,  ought  to 
be  examined. 


May  24.  Moncreiff^  for  the  defender.-— In&my  is  the 

9  Hume  301  and  consequeiice  of  conviction  by  a  Jury  of  any  of 

Stet  1651,  c  19.  the  higher  crimes,  and  of  the  crimen  falsi  in 
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Geo.  III.  c.  69*  and  at  common  law,  and  con- 
fessed a  fraud  and  imposition,  and  merely  de* 
nies  that  it  was  for  his  own  emdnment. 

This  was  a  moral,  not  a  physical  defect,  and 
we  cannot  be  too  late  in  stating  it.  An  altera- 
tion of  the  status  is  part  of  the  ponishmenl;, 
and  could  not  be  taken  off  by  consent.  In 
Sharp's  case,  the  objection  was  sustained,  though 
a  minor  may  be  a  witness. 

The  deposition  of  a  witness  (who  was  since 
dead)  was  rejected,  on  the  ground  that  it  was 
in  a  different  process,  but  as  it  is  competent 
to  prove  what  a  dead  person  said,  a  fartiarif  a 
solemn  deposition  must  be  good. 


Smtth 
Knowlib. 


2  Sir  G.  Biw. 

keniie,  4S. 

]  Banktm,  STSy 

StetiesS. 

Acts  of  Sede- 

raot,   6th  Jnly 

1739,  11th  Fe. 

February  176S» 

11th  Augost 

1773. 

Dallas,  p.  S68» 

ate. 


Lord  Chdef  CoMMissioNER«<»-But  it  is  giren 
as  evidence  in  the  cause,  and  is  not  produced 
as  a  record,  but  as  evidence  of  what  a  dead 
man  said. 


Moficrqj^— They  must  hold  the  recoUec* 
tion  of  the  commissioner  as  preferable  to  the  re- 
cord.    In  criminal  cases,  proof  of  confession  >  hobm,  ssu 

«                 1                     4.                              1    -^^      -r^        -  Bumett,497. 

frequently  goes  of  conseut,  and  Mr  Burnett  Tait*8  Law  of 

thinks  it  ought  to  be  admittedi     In  the  Eng-  i  phmippt,  sso, 

lish  law,  there  is  matter  bearing  upon  this,  and  ' 
by  statute,  a  dqKMition  before  the  coroner  is 

evidence  to  the  Jury.  i  Fhiiupps,  25a 
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Lord  Chief  CoMMissioN£E.**-.This  case 
was  ably  argued,  and  the  Court  have  taken 
jiunesTi^     ^^™^  ^^  consider,  and  I  shall  now  state  the  ge- 
neral result  of  my  opinion,  leaving  it  to  Lord 
Pitmilly  to  go  into  the  detail. 

This  motion  is  grounded,  first,  on  the  re* 
jection  of  the  deposition  of  a  witness  taken  in 
another  cause,  no  witness  having  been  exa- 
mined as  to  it  at  the  trial.  It  is  said  we  ought 
to  receive  it, .  and  that  it  is  stronger  than  the 
hearsay  of  a  person  since  dead,  which  is  com- 
potent 

It  is  the  rule,  that  such  evidence  is  compe- 
tent, but  that  rule  is  not  to  be  extended  be- 
yond the  letter.  When  a  witness  is  called  to 
prove  what  the  person  said,  there  is  a  witness 
present  upon  oath  to  be  examined  on  all  the 
circumstances  in  which  the  declaration  was 
made ;  but,  in  the  present  case,  it  is  a  bare  de- 
position, and  as  that  is  not  within  the  letter  of 
the  rule,  I  am  of  opinion  that  there  was  no 
error  in  rejecting  it. 

The  other  ground  of  the  motion  is,  that  a 
person  not  fit  to  be  a  Juryman  was  allowed  to 
sit  on  this  Jury,  and  that  it  was  tried  by  eleven, 
instead  of  twelve  jurors.  The  question  here 
is,  how  far  the  person  is  disqualified  from  being 
a  juryman,  having  been  tried,  convicted,  and 
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punished  on  his  own  confession  ?  This  admis- 
sibility depends  not  on  the  punishment,  but 
on  the  nature  of  the  crime,  and  the  question 
is,  whether  it  infers,  infamia  juris  ?  I  have 
looked  at  the  indictment  to  ascertain  the  crime, 
and  being  of  the  nature  of  crimen  Jalsi,  all  the 
authorities  agree  that  infamia  juris  follows. 

The  next  question  is,  whether  this  disquali- 
fication applies  to  Jurymen  ?  The  statute  1681 , 
and  others,  go  to  establish,  that  infamia  jttris 
disqualifies  persons  from  being  Jurymen,  and 
even  if  they  did  not,  the  analogy  would  go  far 
to  establish  it.  A  person  convicted  of  such  a 
crime  cannot  be  a  witness — he  has  got  into 
such  a  rehttion  to  civil  society,  that  he  is  not 
to  be  believed  on  his  oath ;  and  that  a  Jury- 
man is  on  oath,  is  too  clear  to  require  illustra- 
tion.    I  therefore  hold  him  disqualified. 

This  leads  to  the  question,  how  far  the  act 
of  parties,  by  acquiescence  or  consent,  render- 
ed him  a  fit  Juryman  ?  Consent  of  parties  can 
do  a  great  deal,  but  in  the  question  as  to  the 
competency  of  a  Juryman,  the  Court  must  be 
a  party  as  well  as  the  pursuer  and  defender. 
There  was  a  case  in  this  Court,  where  a  writer 
to  the  Signet  was  taken  as  a  Juryman,  but  then 
the  Court,  as  well  as  the  parties,  consented  to 
this,  and  the   disqualification  was  taken  off. 


SMrtR 

r. 
KN0WLS9. 


Hepburn  r. 
Cowan,  Vo).  I. 
p.  262. 
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The  disqualiflciitioB  of  writers,  was  from  «  itax 
of  perplexing  the  jiories  with  subtilties  of  kw ; 
but,  in  the  present  case,  if  the  Court  were  to 
dispense  with  the  objection,  it  would,  to  a  cer- 
tain extent,  be  granting  a  pardon,  which  the 
Crown  alone  can  do.  This  wonld  be  contrary 
to  law ;  there  ought,  therefore,  to  be  a  new 
trial. 

The  next  question  is,  upon  what  terms  it 
should  be  granted?  And,  as  Lord  Pitmilly 
was  satisfied  with  the  verdict,  and  thinks  jus- 
tice was  done,  and  as  the  new  trial  is  granted 
on  a  technical  objection,  I  think  it  ought  to  be 
on  payment  of  costs. 

• 
Moncreiff.'^V/e  were  not  heard  on  this 
point. 

Lord  Pitmillt. — That  is  always  part  of 
the  merits.  I  entirely  concur  in  the  cq^ion 
delivered  j  but,  as  reference  has  been  made  to 
me,  I  shall  state  the  grounds  of  my  opinion 
more  in  detail,  and  refer  to  some  additional  au- 
thorities, which  have  confirmed  me  in  my  opip 
nion,  though  I  was  satisfied  with  those  referred 
to  by  counsel. 

As  to  whether  there  was  here  a  conviction 
of  a  crime  inferiing  infamy,  if  ever  there  was 
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•  chattgt  movDtkig  Co  crimen  fdd^  tkis  is 
oiie» — ^tfae  party  is  accused  of  «ight  dififefeifc 
acts, — on  these  he  is  found  ^ilty  and  con- 
victed by  a  Jury.  His  confession  is  qpudified 
by  the  addition,  that  it  was  not  with  the  view 
of  potting  the  money  in  his  pocket,  but  to  be- 
nefit a  poor  old  woman.  The  indictment 
charges  it  as  for  his  own  purposes  ;  but,  from 
the  terms  of  the  confession,  Z  must  hold  that 
it  was  not.  That,  in  a  moral  point  of  view,  in 
some  degree  alters  the  nature  of  the  chaise, 
but  does  not  alter  the  nature  of  the  crime. 
It  was  said  the  panishmeot  was  light,-— he  had 
to  pay  100  guineas,  and  was  imprisoned  for 
four  0M>nths ;  and  we  knew  at  the  time,  that 
he  would  rather  have  had  a  longer  imprison^ 
ment  tilian  paid  the  money ;  but  the  punish* 
ment  does  not  alter  the  crime. 

The  authorities  referred  to  by  Mr  Moiu 
creiff,  are  quite  sufficient  to  remove  this  per- 
son from  being  a  Juryman.  It  is  true  they  do 
not  apply  directly  to  Jurymen,  but  both  JSir 
George  Mackenzie  and  Bankton  state  that  the 
objection  may  be  transferred  from  witnesses  to 
Jurymen.  There  are  many  cases  of  witnesses, 
and  in  that  of  Black,  which  was  not  referred   Black  v.  Brown, 

^       ^1  i_    J    T       J    /•  •  I^«c.  22,  1816. 

to,  the  person  had  lived  for  years  in  a  re- 
spectable situation,  when  his  punishment  was 
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Smith        not  knowD,  and  yet  the  Sheri£P,  the  Lord  Or- 
Knowles.      dinary,  and  the  Court,  all  held  him  incom- 
Brodfewlw,    Patent.      In  Brodie's  case  in  1788,   it   was 
'78S.       doubted  how  far  even  a  pardon  took  off  the 
BcU  and  Morti-   incapacity,  and  it  was  not  till  the  case  of  Bell 
mers  sse.         ^^^  Mortimcr,  that  it  was  held  to  rehabili- 
tate. 

The  case  of  a  Juryman  is  much  stronger 
than  that  of  a  witness,  and  there  are  many  ob- 
jections to  a  Juryman  that  would  not  apply  to 
37^^  ^^'     ^  witness.     Blackstone  and  Hale  hold,  that  a 
*  Hite's  PI.  of     pardon  renders  him  a  competent  witness,  but 

not  a  Juryman.     These  are  invincible,  though 
I  think  our  own  authorities  su£Scient. 

If  a  party,  coniricted  of  such  a  crime,  can 
never  again  sit  as  a  Juryman,  how  can  con- 
sent of  parties  cure  this  defect  ?     The  Court 
must  be  a  party ;  or  rather  they  ought  to  be 
'  informed  of  it  and  sanction  it.    But  how  could 

the  Court  consent  to  this  ?  It  would  be  as- 
suming the  prerogative  of  Royalty.  But  the 
affidavit  shows  that  there  was  no  such  consent ; 
and  had  it  been  stated  to  me,  I  never  would 
have  allowed  such  a  Juryman  to  sit.  I  am 
happy  to  see  that  his  designation  is  changed 
from  what  it  was  in  the  indictment,  as  that  is 
an  apology  for  the  Sheriff  having  returned  him. 
As  the  case  went  well, — as  the  party  knew 
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the  obiection.  and  was  bound  to 


know  it,— I  think  the  trial  should  be  given  on 
payment  of  costs. 

As  to  the  deposition  of  the  witness,  it  ap- 
peared to  me  difficult  at  the  time,  and  more 
difficult  when  so  ably  argued,  but  I  still  think 
I  was  right  in  rejecting  it.  We  will  receive 
evidence  of  what  a  dead  man  said,  but  will  not 
stretch  it  beyond  what  is  fixed.  The  admis- 
sion by  the  party  was  merely  that  this  was  a 
true  document,  and  nothing  more.  If  the 
witness  had  written  a  letter,  there  is  no  au- 
thority for  holding  that  it  would  have  been  evi- 
dence after  his  death,  though  a  letter  may  be 
said  to  be  better  than  proof  of  what  he  said* 
I  have  looked  into  a  recent  very  clear  and  dis-  Tait*8  uw  oi 
tinct  book  on  our  law  of  evidence,  which  states, 
that  such  a  deposition  can  only  be  received  by 
consent.  The  only  authority  upon  which  the 
reception  of  this  rests,  is  a  dictum  of  Mr  Glass- 
ford,  which  he  states  without  reference  to  au- 
thority. On  the  whole,  I  think  the  decision 
was  right. 

Jtffrty  and  Gordon,  for  the  Pursuer. 

M0nereiffl  (Jockbum,  and  JSunUr,  for  the  Defenden. 
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ABERDEEN. 

PREBSNTy 
<J^t  I.OBD   PITHILLT. 

KEW  TRIAL. 


A  wia-traitee         The  casc  was  again  tried  at  Aberdeen  be- 
thSS^hl^   fore  Lord  Pitmilly  j   what  follows,  is  taken 


SSTdSk^Se  fr^"^  *  '^^'^  furnished  to  me  by  a  young  friend 
trusteeB  being     ^}^q  ^33  present  at  the  second  trial. 

called  as  a  de-  ^ 

fender. 

When  Mr  Crombie  was  called  as  a  witness, 
Jeffrey^  for  the  pursuer,  objected.  He  is  a 
road-trustee;  and  their  clerk  being  called  as 
a  defender,  renders  all  of  them  defenders* 

Moncreiffj  for  the  defenders. — We  admit 
that  he  is  a  road-trustee,  but  we  only  call  him 
to  prove  the  deposition  of  Davidson,  as  he  took 
it.  There  was  no  right  to  make  the  trustees 
parties,  and  the  former  verdict  was  not  taken 

against  them. 

Gordon. — We  object  to  the  vritness  as  a 
party,  as  he  decided  this  case  de  facto  and  cfe 
jure ;  and  is,  therefore,  not  merely  a  nominal 
defender.  Davidson  was  his  witness, — ^he  acted 
as  trustee,  and  first  gave  evidence  before  his  bro- 
ther trustees,  and  then  judged  of  it. 
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LoBD  FkTMiiXY.—I  flee  aothii^  to  exclude 
this  witneis.  The  action  is  sobstantialljr  against 
Mr  Knowles.  The  clerk  of  the  trustees  is 
called  merely  in  pcnnt  of  form ;  and  if  the 
trustees  had  moved  to  be  assoilzied,  they  would 
have  been  so.  What  has  been  said  as  to  Mr 
Crombie's  proceedings,  would  go  to  his  credit, 
not  his  admissibility. 

The  witness  waa  then  called,  and  stated,  ciicamstiiieMiii 

which  a  depon* 

that  he  had  taken  the  deposition,  which  was   tion  of  a  vitneH 
shown  to  him  in  Court,  and  that  it  was  cor-  ^"^ 
rect.     The  deposition  was  then  tendered.  dmoe. 

J^ffreiff  objected,  and  said.  This  question 
was  partly  argued,  but  not  decided  on  the  im- 
plication for  a  new  trial.  It  is  a  new  question, 
for  it  has  never  been  held  that  a  deposition  in 
another  cause  was  evidence.  In  the  Criminal 
Court,  there  is  no  hint  of  the  possibility  of  caieofMju«M. 
any  written  statement  except  a  dying  declara*  com.  2s& 
tion  being  received. 

The  parties  in  this  case  had  no  persona 
standi  in  the  other ;  and  Mr  Crombie  cannot 
speak  to  the  nature  of  the  evidence,  only  that 
it  was  correctly  taken  down.  There  ia  no  pre- 
cedent, and,  in  England,  it  would  be  rei*  iphfl%pi,s29. 
jeeked. 

ikf 0Mref/^«-— When  the  4piestion  was  before 


430 


CASES  TRIBO  IK 


Oct  6, 


Smith 

V, 

Knowibs* 


Burnett,  p.  496. 
Hume,  (note.) 


1  Phillipps, 
p.  230. 


4  Hume,  226. 
Burnett,  405, 
and  407- 
Tait,  409. 


the  Court,  they  thought  the  deposition  admis- 
sible if  a  witness  had  been  called  to  prove  it 
authentic.  This  is  much  better  proof  than  what 
the  witness  said,  as  there  can  here  be  no  doubt 
either  of  the  words  used,  or  that  he  was  sen* 
ous  in  using  them.  There  is  no  judgment 
against  receiving  such  a  deposition  even  in  the 
criminal  law.  Burnett,  in  quoting  Macgre- 
gor*s  case,  says,  there  are  strong  grounds  for 
admitting  it.  The  deposition  before  a' Coroner 
is  admitted  in  such  a  case ;  and  the  rule  in 
England  is  directly  the  reverse  of  that  stated 
on  the  other  side. 

Gordon. — The  question  is,  if  a  judge  can 
transfer  a  deposition  from  one  case  to  another? 
The  passage  in  Hume  proves  that  he  may,  and 
Burnett  and  Tait  are  of  the  same  opinion. 

Lord  Pitmilly. — It  is  not  necessary  to 
state  all  the  grounds  of  my  decision  on  this  de* 
licate  and  important  question,  which  I  am  sorry 
to  be  called,  on  to  decide.  There  are  many 
doubts  as  to  the  expediency  of  the  law  of 
Scotland  in  regard  to  receiving  evidence  of 
what  a  person,  since,  dead,  has  said.  On  .the 
former  trial,  no  living  witness  was  produced ; 
but,  on  the  present  occasion,  Mr  Crombie  has 
proved  that  Davidson  said  what  the  deposition 
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contains.  It  would  be  difficult  to  make  the  Maclsod 
distinction  of  not  receiving  this  deposition,  Macleod. 
while  we  admit  evidence  of  what  the  person 
said  to  Mr  Crombie  or  any  one  else  casually  in 
conversation,  and  not  on  oath.  Mr  Crombie 
swears,  that  Davidson  swore  to  these  particu- 
lars, and  if  I  could  not  reject  evidence  of  what 
he  swore,  how  can  I  reject  this  ? 

J.  Gordon  and  Jeffrey  f  for  the  Pursuer. 
Moncreiff^  and  Ijumsden,  for  the  Defender. 


PRESEKT, 
TUK  MaD  CHIEF  COKMISSIOXXE. 


MaCLEOD  V»  MaCLEOD.  1824. 

June  21. 


ri^ 


1  HIS  was  an  issue  sent  by  the  Court  of  Ses-  Finding  that  a 

sion  to  ascertain  whether  the  pursuer  had  been  S^en  pm^  ^ 

put  in  possession  of  the  whole  of  a  farm  let  to  J^houTof  a  ^um 

him,  and  if  not,  what  loss  he  had  suffered  by  ^*^'  ^  •^• 
not  being  put  in  possession  of  the  whole. 

The  first  witness  for  the  pursuer  was  asked,  incompetent  to 

whether,  in  a  Highland  farm  of  several  miles  of  a  wiu^,°!^'^ 

..iji'i  i*ii  J  cept  <u  a  man  of 

m  extent,  a  hundred  acres  of  arable  ground  science. 
was  more  valuable  than  the  same  number  would 
be  in  the  low  country. 


46t  C ASBS  mmD  in  June  81, 

Maclboo         Lori>  Chief  Commissioner.— I  doubt  the 
Maclxod.     propriety  of  that  question,  as  such  questions 
^^^"'''"^      are  only  allowable  to  men  of  science.    You 
ought  to  question  the  witness  as  to  this  farm. 

A  witness  may  A  hoid-siirveyo^f  who  as^stcd  in  making  the 
^^CM  in'"  plan  of  the  farm,  was  asked  by  the  defender, 
J^^^nidT  b^  whether  he  was  present  at  the  communing  be- 
StoiS'QfAe  t^een  the  parties  before  the  missives  were  en* 
~"*~^  teredinto? 

Robertson^  for  the  pursuer. — It  is  incom- 
petent to  control  the  missives  by  parol  evi- 
dence. 

Jeffrey^  for  the  defender. — I  must  show  by 
facts  and  circumstances,  which  was  the  plan  re- 
ferred to  in  the  missives. 

Lo&D  Chief  Commissioneb. — It  is  object- 
ed that  parol  evidence  is  not  competent  to  con- 
trol a  written  agreement  or  instrument,  and  this 
is  true  where  the  meaning  i&  clear  on  the  face 
of  the  writing.  This  was  fixed  in  England  in 
the  days  of  Lord  Bacon,  but,  in  this  case,  the 
question  is,  whether  the  witness  was  {Nresent  at 
the  letting  ?  and,  taking  the  whole  matter  to- 
gether,  I  do  not  think  it  is  calling  on  a  wit- 
nesa  to  esplun  the  writing,  but  to  pDove  the 
re^  ire^to  to  make  the  writing  intelligible.  The 
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evidence  mnst  be  taken  in  reference  to  the  sub-  Maclios 
ject  to  be  tried,  and»  in  the  issue,  the  question  Macleoo. 
refers  to  the  missives  of  lease,  and  these  again 
refer  to  a  plan  of  the  estate,  not  a  plan  of  the 
particular  farm ;  and  how  are  we  to  find  out 
this  plan,  except  by  the  person  who  made  it  ? 
The  witness  is  not  to  explain  the  words  of  the 
contract,  but  the  res  gesta  out  of  which  the 
contract  arose. 

An  objection  was  taken  to  a  plan  being  pro-   a  pUn  ought  not 

J,  '^  ^  ^  to  he  produced 

aUCecl*  as  evidence,  but 

Lord  Chief  Commissioner. — If  this  was  Sbe^t^l^^  ^ 
the  plan   said  to  be  referred  to,  the  missive 
would  refer  to  what  was  not  in  existence,  as 
this  was  not  made  till  subsequent  to  the  date 
of  the  missives.     The  rough  plan  on  the  table 
is  the  one  which  makes  this  intelligible ;  and 
if  any  one  is  to  be  evidence,  that  must  be  the 
one,  or  rather  it  may  be  shown  to  thQ  witness 
to  recal  the  circumstances  to  his  mind,  and 
you  may  then  ask  him,  whether  he  afterwards 
made  a  complete  plan,  and  whether  he  laid 
down  upon  it  the  division  accordiiig  to  >  the 
pencil  line  upon  the  rough  plan  ?    You  ought 
not  to  give  the  plan  as  evidence,  but  to  make 
the  witneps  describe  the  line,  so  that  you  can 
make  the  plan* 

EC 


434 


Steachak 

V. 

Graham. 


CASES  TRIED  IN 


July  12» 


Copies  of  the  plans  were  put  into  the  hands 
of  the  Jury,  his  Lordship  telling  them,  that 
they  were  not  to  consider  the  plans  as  evi- 
dence. 

The  case  proceeded,  and  the  Jury  returned 
a  verdict,  finding  that  the  pursuer  did  not  get 
the  whole  land,  and  assessing  the  damages  at 
L.435. 


Mathison  and  Robertson,  for  the  PuTBUer. 
Jeffrey  and  Marshallf  for  the  Defender. 
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Finding  for  the 
defender  in  a  re- 
daction on  the 
ground  of  usury* 


Stbachan  v.  Gkaham. 

An  action  of  reduction  of  a  bond  ou  the  ground 
of  usury. 

ISSUE. 

«« It  being  admitted,  that,  on  the  29th  day 
«  of  November  1810,  the  pursuer,  along  with 
«  Charles  Gray,  Esquire  of  Carse,  granted  to 
« the  defender  the  bond  in  process,  for  the 
«•  sum  .of  L.  2000  Sterling,  lent  by  the  de- 
«  fender  to  the  said  Charles  Gray,  under  con- 
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dition  to  pay  legal  interest  from  the  date  of     Steacham 
<*  the  said  bond, —  Geauam. 


**  Whether,  before  granting  the  said  bond, 
*^  it  was  usuriously  stipulated  and  agreed,  be- 
*'  tween  the  defender  and  the  said  Charles 
**  Gray,  that  the  said  Charles  Gray  should  pay, 
"  and  the  said  defender  should  receive,  more 
than  at  the  rate  of  the  sum  of  L.  5  by  the 
year,  for  the  forbearance  of  the  payment  of 
every  L.  100  of  the  said  sum  of  L.  2000, 
lent  by  the  said  defender  to  the  said  Charles 
^  Gray  on  the  said  bond  ?  and,  whether  the 
*'  said  bond  was  executed  in  pursuance  of  the 
**  foresaid  agreement  ?'' 


When  the  first  witness  was  called,  a  nephew  reject. 

JeffreUf  for  the  defender,  objected.— He  is   ^^  opt  bdog 

•  •   •  necesiarily  a  pe* 

nephew  to  the  pursuer,  and  is  participant  in   mtria  taHum. 
the  wrong. 

Cockburtij  for  the  pursuer.-^There  is  here 
a  penuria  testium^  and  usury  is  an  occult  trans- 
action. 


Lord  Chief  Commissioner.— The  objec- 
tion here  is  that  of  relationship,  but  it  is  said 
the  objection  ought  to  be  waived,  on  account 
of  the  occult  nature  of  the  transaction ;  but  a 
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SraACHAx  loan  of  money  is  a  public  act.  Another  objec- 
Graham.  tion  might  be  started,  whether  a  person  situate, 
as  this  witness  is  said  to  be,  may  not  be  inte- 
rested. 

.It  might  have  been  m(H:e  satisfactory  to  the 
Court  and  the  parties,  if  the  whole  case  had 
been  proved  before  a  decision  was  called  ibr.  on 
this  point ; « but  I  think  there  is  enough  proved  to 
warrant  it  being  now  decided.  I  am  then  of  opi- 
nion, that  this  is  not  one  of  the  cases  of  penu^ 
ria  testiumi  where  the  occult  oature  of  the 
transaction  is  such  as  to  lead  the  Court  to 
waive  the  general  rule.  This  is  different  from 
a  domestic  case,  where  the  transaction  is  a  fa- 
mily transaction,  and  necefisarily  confined  to 
the  family,  in  which  case  the  exception  has 
been  admitted.  But  the  present  is  not  a  case 
in  which  the  Court  should  allow  the  rule  to  be 
viohtedt   :^' 

His  Lordship  was  requested  to  take  a  note 
of  the  decision,  and  that  the  objection  was 
taken  purely  on  the  ground  of  relationship. 

Lord  Chief  Commissioner. — The  objec- 
tion certainly  is  taken  purely  >  on  the  ground  of 
relationship,  bat  it  is  impossible  for  the  Court 
to  decide  on  that,  independent  of  the  circum* 

stances  of  the  case. 

11 


1824i 


THE  JURY  COURT. 


487 


Shaw  opened  the  case  for  the  pursuer,  and 
stated,  That  he  would  prove  an  agreement  to 
pay  7^  per  cent.,  which  vitiated  thebond,  and 
subjected  the  party  to  penalties.  > 

Jeffrey. ^-^Tihe  pursuer  has  failed  to  prove 
his  case.  The  letters  produced  refer  to  a  sum 
of  L.  8000,  which  >it  was  intended  to  lend  on 
anmuity,  but  that  intention  was  altered,  and 
L.  SOOO  was  lent  on  bond.  There  is  no  evi- 
dence to  take  off  the  presumption  of  innocence* 

Lord  Chief  CoMMissiONER.r~When  a  par- 
ty brings  his  case  into  a  court  of  justice,  how- 
ever constituted,  the  facts  must  be  distinctly 
allied,  and  distinctly  proved. 

This  case  is  founded  on  a  statute  which  ap- 
plies to  a  loan  of  money,  but  if  the  money  is 
exposed  to  hazard,  the  statute  does  not  apply^ 
This  is  a  penal  statute,  and  one  part  of  it  voids 
the  bond,-— another  renders  the  party  liable  in 
penalties ;  but,  before  the  statute  can  apply, 
the  facts  must  be  distinctly  proved,  and  must 
not  rest  on  conjecture. 

The  question  in  the  issue  is,  whether  ?  &c. 
The  allegation  was,  that  there  was  an  usurious 
agreement,  and  that  the  bond  was  granted  in 
pursuance  of  that  agreement.  In  proof  of  this, 
the  pursuer  rests  on  the  admission  in  the  issue ; 
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V. 

Graham. 


I  Hame  492. 
Plowden,  p.  162. 
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Stbachah  Ills  next  step  is  to  prove,  that,  though  the  bond 
Graham.  was  foT  5  per  Cent.,  the  agreement  was  for  7^* 
We  are  not  to  conjecture  what  the  witness 
would  have  proved,  had  he  been  admitted  ; 
we  are  only  to  look  to  what  is  proved.  One 
of  the  letters  states  a  wish  to  get  as  high  in- 
terest as  possible,  but,  in  a  penal  action,  is  it 
not  reasonable  to  hold  that  expression  appli- 
cable to  an  annuity  where  higher  interest  is 
lawful  on  account  of  the  risk  ? 

His  Lordship  then  commented  on  the  terms 
of  the  letters,  and  an  article  in  the  answers  to 
the  condescendence  which  had  been  put  in  evi- 
dence, and  stated  that  the  positive  evidence 
had  failed,  and  that  the  shortest  return  was  a 
finding  for  the  defender ;  but  that,  if,  on  peru- 
sal of  the  papers,  they  saw  any  thing  to  induce 
them  to  find  for  the  pursuer,  that  it  would  be 
better  to  make  the  return  in  terms  of  the  issue. 

Verdict — For  the  defender. 

Cockburn  and  Shaw,  for  the  Pursuer. 
Jeffrey  and  More,  for  the  Defender* 

(Agentf,  J.  F,  Gordonj  w.  8.,  and  John  Browru) 
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Company 

V. 

Ponton. 


PRESENT, 
LOKO  CHIEF  COMMiaSIONER. 


DiCKSONS  AND  CoMPANY  V.  PoNTON.  182*. 

July  13. 

An  advocation  of  an  action  for  the  balance   Finding  for  the 

^  ^ .  punaer  in  an  te* 

of  an  account  for  goods  sold  and  delivered.         tion  for  the  ha- 

lance  of  an  ac- 


eount. 


D£FENCE.-*The  articles  were  not  furnished 
to  the  defender. 

ISSUE. 

*'  Whether  the  seeds  and  other  goods  con- 
'*  tained  in  the  account  in  process,  commencing 

12th  February  1818,  and  ending  19th  April 

1820,  were  sold  and  delivered  by  the  pur- 
"  suers  to  the  defender  ?  and.  Whether  the 
**  defender  has  failed  to  pay  to  the  pursuers 
**  the  balance  of  L.  26,  10s.,  appearing  to  be 
*'  due  on  the  said  account,  to  the  loss  and 

damage  of  the  said  pursuers  ? 


€€ 


Several  of  the  articles  charged  in  the  account 
had  been  furnished  on  the  order  of  the  defend- 
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DXCK80NB&    er^s  son,  who,  it  was  admitted,  at  one  time 

managed  for  his  father ;  but  it  was  said,  that, 
on  account  of  his  conduct,  the  defender  had 
published  an  advertisement,  warning  the  pub* 
lie  not  to  trust  his  son. 

A  Bbopman  cai-       Xhe  pcrsou  who  kept  the  pursuers'  books 

led  to  swear  to  '  , 

an  aocouQt  being   was  Called,  and  it  was  proposed  to  prove  by 
^^eeper*J       him,  that  the  account  in  the  ledger  was  sup- 
ported by  the  day-book,  and  that  the  account 
sued  for  was  supported  by  the  ledger. 

Lord  Chief  Commissioner. — In  my  opi- 
nion, the  best  way  is  to  ask  the  general  ques- 
tion, whether  this  account  is  truly  supported 
by  the  day-book,  and  leave  any  disputed  article 
to  be  brought  out  on  cross«examination  ? 


DeUvery  of  goods       It  being  proved  that  some  of  the  articles 

to  a  carrier  held  -,  -,  •        •.  *.  a.   3  xi_  a. 

delivery  to  the    wero  dckvered  to  a  carrier,  it  was  stated  that 
''^'  the  carrier  would  not  be  called,  unless  the 

Court  thought  it  necessary. 

Lord  Chief  Commissioner. — In  my  opi- 
nion, delivery  to  the  carrier  is  presumed  de- 
livery to  the  party,  unless  the  contrary  is 
proved. 

]^^^^tt  to       A  witness  having  been  asked,  whether  he 
Srcoim.**^   brought  an    action,   and   obtained  a  decree 
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against  the  pursuer  for  the  price  of  goods  Air-    Dickmns  & 
nished  in  similar  circumstances  to  the  present.  v. 

Lord  Chief  Commissioner.— It  is  going     ^^^^ 
near  enough  to  prove,  in  this  manner,  diat  an 
action  was  brought ;  but  it  is  certieiinly  income 
petent  to  prove  that  decree  was  obtained. 

It  was  olnected  to  the  first  witness  for  the    ^  ^^^,/L 

^  ^iff^cy  held  to 

defender,  that  he  had  seen  the  books. — had  had   ■fleet  the  c^edi^ 

not  the  compe- 

many  conversations  on  the  subject  of  the  aetio&y   ^n<7  ^^  <^  ^^ 
-^and'had  carried  a  message  with  a  view  to  • 
compromise. 

Lord  Chief  Commissioner. — Carrying 
such  a  message  is  no  disqualification — ^proof 
that  he  saw  the  books  may  be  an  objection  to 
his  credit,  but  does  not  disqualify  him. 

When  another  witness  was  called  to  prove 
an  excerpt  taken  from  the  books, 

L<»D  Chief  CoMMissiONER.'--*Mueh  has 
been  said  to-day  as  to  the  evidence  of  books,— 
if  regularly  kept,  they  are  no  doubt  good  to 
refresh  the  memory  of  a  witness  who  kept 
them  ;  but  here  the  person  tells  you  he  knew 
nothing  about  the  articles  furnished. 

Monteith^  in  opening,  and  J^ey  in  reply, 
stated,  That  the  goods  were  sold  to  the  son 
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actiiig  for  his  father,  and  that  the  father  had 
paid  part,  that  there  was  no  evidence  of  the 
advertisement  being  known  to  the  parsuer»  and 
that  the  parol  evidence  would  have  been  suffi* 
cient  without  the  books. 

Cockbum^  for  the  defender. — This  is  not  the 
only  claim  by  which  an  unworthy  son  has  deep- 
ly involved  his  father.  There  is  no  proof  that 
the  goods  were  delivered  to  the  father,  and  the 
books  do  not  show  whether  they  were  furnish- 
ed to  the  father  or  son,  and  several  of  the 
things  are  not  suitable  for  a  farm. 


Lord  Chief  Commissioner. — This  is  a 
very  short  case ;  for,  though  we  may  regret 
that  a  father  has  such  a  son,  still  that  cannot 
interfere  with  the  claims  of  clear  justice,  and 
the  rules  of  the  common  course  of  dealing. 

There  are  here  four  points — ^the  order — de- 
livery— agency — and  dissolution  of  the  agency. 

llie  orders  are  proved  by  two  sei*vants  of  the 
tradesman,  who  speak  to  the  books,  and  to  the 
orders  given.  A  tradesman's  books  are  good 
evidence  against  him,  and  by  the  law  of  Scot- 
land, they  afford  a  sem  plena  probation  in  his 
favour,  but  must  be  confirmed  by  witnesses  or 
circumstances. 

It  is  proved  that  part  of  the  goods  were  de* 
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livered  at  a  place  in  the  Grassmarket, — ^part  to 
a  carrier,  which  is  held  delivery  to  the  party, — 
and  part  into  carts  belonging  to  the  father, 
which  not  only  proves  the  delivery,  but  tends 
to  show  that  the  son  acted  for  his  father. 

This  reduces  the  case  to  the  question  of 
authority,  and  here  a  special  mandate  is  not 
necessary,  but  authority  may  be  inferred  from 
facts  and  circumstances.  To  undo  the  pre* 
sumption  of  his  acting  for  his  father,  a  notice 
in  a  newspaper  is  rested  on,  and  the  life  of  the 
son  as  showing  him  to  be  a  person  whom  no 
one  ought  to  trust.  But  where  is  the  proof 
of  either  of  these  being  brought  to  the  know- 
ledge of  the  pursuer  ?  The  notice  proves  the 
previous  agency,  but  must  be  brought  home  to 
the  pursuer  to  free  the  defender.  Even  no- 
tice in  the  Gazette,  though  an  authorized  pa- 
per, is  not  sufficient,  unless  it  is  brought  home 
to  the  person  to  be  affected  by  it. 

It  is  said  notice  should  have  been  given  to 
the  defender,  that  he  was  held  liable  ^  but  it 
is  too  much  to  say,  that  the  pursuer  must  trace 
his  letters  into  the  hands  of  the  defender.  If 
you  are  of  opinion  that  there  was  good  reason 
to  believe  that  the  son  was  authorized,  then 
the  facts  proved  are  sufficient  to  throw  the 
burden  on  the  defender  of  taking  off  this  pre-^ 
sumption. 


DiCKSONS  & 

Company 

o. 

Ponton. 
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Verdict — For  the  pursuer,  damages  L*  26, 
10s. 

•  •      • 

^^ffrty  ^^^  Afontetihf  for  the  Panaer. 
Cockburn  and  Robertson,  for  the  Defender. 
(Agents,  G.  Ne^pkr  and  John  Jumeton,) 


PRVSEVT, 
THB  LORD  CHIEF  COMMISSIONEa. 


1824.  Brown  v.  Stewart. 

July  J  6. 

Finding  as  to  an  Reductton  by  Stewart  of  a  decree  in  absence, 
Ky'r^i  confirming  one  in  the  Dean  of  Guild  Court, 
of  a  house.         authon^iug  Brown  to  erect  a  house  .on  the 

Castle  Hill,  Edinburgh,  whicK  was  said  to  «nr 
croach  on  the  property  of  Stewart. 


»•         »   v' 


D$7ENG£.-T-iTliehpU9e  did, noli  encroach. 

ISSUES. 

**  It  being  admitted,  that  William  Stewart 
«  is  proprietor  of  a  tenement  of  houses,  and 
<<  groundt  upoii  the  Castle  Bank,  in  the  city 
**  of  Edinburgh,  and  that  James  Browais  pro- 
*^  prietor  of  ground  immediately  to  the  east  of 
**  the  said  tenement ; 

<*  It  being  also  admittedi.that,  in  the  year 
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<<  1815,  the  said  James  Brown  ereoted  a  house 
'<  or  building  immediately  to  the  east  of  the 
'*  ground  belonging  to  WiUiam  Stewart,  with 
*'  windows  towards  the  property  of  the  said 
<*  William  Stewart,  and*  with  the  eavesdrop 
**  from  the<  roof  of  the  said  house,  falling  into 
<'  the  property  of  the  said  William  Stewart ;  • 
<'.  Whether,  previous  to  the  ereotion  of  the 
<*  building  complained  of,  there  stood  on  the 
<*  property  of  James  Brown,  upon/  or  nearly 
**  upon,  the  site  of  the  said  building,  a  house 
'*  ar  houses,  the  face  of  the  west  wall  of  which 
**  ran  in  a  line  as  far  west  aa  the  face  of  the 
^'  west  wall  of  the  building  complained  of,  and 
**  which  said  ancient  <  house  had  a  window  or 
^< /windows  in  ^  the  said  wall  towards  the  pursu- 
'*  er's  *  property,  the  eaves-dropping  of  which 
<<  fell  into  the  property  of  the  said  William 
••Stewart?*' 

In>  this  'Case,'  there  had  been  a  good  deal  of  Jan-  26, 1824. 
procedure  before  the  Lord  Ordinary  ill  the   The  penon  on 

Court  of  Session.  pronngthr^t 

The  Solicitor-General  moves  to  have  Stew-  iSj"J^%«j;ief 
art,  the  pursuer  in  the  original  action,  made  '^^^^  -J^  ^ 
pursuer  in  theissue;*  and  stated  that  the  titles  defender  in  the 

*  ,  ^       '  action. 

of  the  parties  decided  the  case. 

FuUarton^  for  Brown.~-If  the  question  is 
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Bbowk       merely  who  shall  be  pursuer,  we  have  no  great 
STBWAaT.      reason  to  object,  but  we  cannot  admit  that  the 
^^^      titles  decide  the  case* 

Lord  Chief  Commissioner.— The  ques- 
tion is  on  whom  the  onus  prohandi  lies,  as  that 
must  decide  who  is  pursuer;  and  a  question 
of  relevancy,  and  of  our  power,  may  be  raised. 
If  the  case  came  here  on  a  general  issue, 
whether  there  was  an  encroachment,  then  the 
person  complaining  must  make  out  the  en- 
croachment ;  but  if  it  is  reduced  to  one  point, 
the  onus  may  be  altered. 

On  the  general  issue,  Stewart  would  have 
made  out  a  prima  fade  case,  to  show  that  the 
wall  was  mutual,  and  then  Brown  would  have 
met  this  by  a  proof  that  a  house  had  existed 
there.  If  the  case  is  sent  here  in  such  a  state 
as  requires  no  proof  on  the  part  of  Stewart,  then 
the  leading  point  comes  to  be,  whether  there 
was  an  old  house  ?  By  -the  interlocutor  send- 
ing the  case,  the  question  is  confined  to  one 
point,  and  we  are  of  opinion  that  the  omM  lies 
on  Brown. 

Lord  Gillies.*— If  the  whole  case  were 
sent  here,  the  aipiment  for  changing  the  situa- 
tion of  the  parties  would  be  irresistible.    But 
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the  Lord  Ordinary    has    limited  it  to  one       Beowk 

•  I.  ^' 

point*  STEWABf. 

Before  any  parol  testimony  was  given,  the  whether  a  pUn 
pursuer  produced  a  plan  of  the  ground  and  aseyidence. 
houses,  to  which  it  was  objected,  that,  being 
dated  in  1816,  it  could  not  affect  the  question ; 
but  that,  if  the  pursuer  would  admit  that  it 
was  drawn  upon  information  given  by  him, 
then  the  defender  would  not  object. 

Lord  Chief  Commissioner. — I  doubt  the 
competency  of  producing  plans  as  evidence, 
they  are  merely  good  as  explaining  evidence. 
This  plan  must  be  taken  as  of  the  date  it 
bears;  but  the  information  on  which  it  was 
made  is  a  subject  of  proof.  At  this  stage  of 
the  case,  I  cannot  reject  the  plan ;  but  it  is  not 
a  thing  to  go  to  the  Jury,  it  is  for  me  to  look 
at,  and  from  it  to  explain  the  matter  to  the 
Jury.  I  must  have  some  plan,  whether  it  is 
made  now,  or  in  1816. 

When  a  plan  made  in  1820  was  afterwards 
given  in,  his  Lordship  said,  I  am  frequently 
puzzled  by  plans  being  put  in  as  evidence,  but  it 
seems  consonant  to  the  law  of  Scotland,  and 
the  practice  of  the  Court  of  Se^ion.  We  must, 
however,  be  cautious  not  to  allow  injustice  to 
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Beown  follow  from  the  practice.  It  would  be  much 
STBWAaT.  better  if  parties  in  all  cases  would  agree  to 
^^^^*"      hold  them  merely  as  explanatory. 

MaiUand  in  opening,  and  Cockbum  in  re- 
ply, stated,  That  this  was  a  simple  question  of 
fact,  as  to  whether  the  house  stood  on  the  same 
foundation,  &c. 

Th6  SoUcitOT'General,  for  Stewart,  maintain- 
ed. That  it  was  a  question  of  encroachment,  and 
that  the  Jury,  before  they  could  find  for  Brown, 
must  be  satisfied  that  the  old  house  or  wall 
was  built  on  his  property — but  that  he  would 
prove  it  a  mutual  wall. 


LoED  Chief  Commissioner. — This  is  a 
much  mcHre  for  a  Jury  than-  a  Judge,  and  ought 
to  be  decided  on  the  evidence,  and  not  upon  any 
opinion  that  may  have  been  formed  from  hay- 
ing seen  the  subject*  The  purpose  of  a  view  is 
merely  to  present  to  the  mind  of  the  Jurors  the 
thing  in  reality,  that  they  may  understand  the 
witnesses  when  they  describe  it.  There  have 
been  numerous  applications  for  views  since  the 
institution  of  this  Court,  and  this  was  a  proper 
case  for  one,  but  the  Court  must  be  cautious 
in  granting  them,  as  in  two  cases  I  had  an  op- 
portunity of  seeing  that  the  nature  of  a  view 
was  not  understood.     The  one  was  the  first 
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ooe  tried  in  th»  Court^^hv  other  wm  a  cdse       Bbo^n 
at  Inverness,  where  I  wished  to  see  the  subject     StcwartJ 
in  dispute,  and  where  I  fbund  that,  most  im-      ^ 
properly, .  the  agents  for  the  parties  were  the 
showers,  who,  instead  of  merely  showing  the 
subject  in  dispute,  wished  to  argue  the  merits 
of  the  case.    In  that  instance,  I  had  an  oppor- 
tunity of  correcting  the  error  on  the  spot ;  and 
if,  in  this  case,  any  impressions  were  produced 
at  the  view,  I  am  persuaded  that  they  will  now 
be  banished  from  your  minds,  and  that  you  will 
go  entirely  by  the  evidence. 

In  this  case,  there  was  much  previous  liti- 
gation in  the  Court  of  Session,  but  the  point 
is  now  reduced  to  three  simple  questions  of 
fact,  and  I  am  deariy  of  opinion,  that  fr^ 
perty  in  the  issue  is  merely  descriptive,  and 
does  not  raise  any  question  of  property  ;-^it  is 
the  same  as  if  it  had  been  described  as  imme- 
diately to  the  eastward  of  Stewart's  property. 

His  Lordship  then  stated  the  general  out- 
line of  the  evidence  on  each  side,  and  left  it  to 
the  Jury  as  a  case  of  contradictory  evidence  on 
each  of  the  three  points. 

VexdictF-— That  two  houses  stood  neariy  on 
the  scite  of  the  one  complained  of«^that  in 

pf 
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Claek  one  of  them  there  was  a  window  looking  west- 
Sfe^kce.  ward,  but  that  the  eaves-dropping  did  not  fall 
into  Stewart's  property. 

Coekbum  and  Maitland,  for  the  Piiwuer. 
The  Solicitor-General,  for  the  Defender. 
(Agenu,  HotdikiB  and  Meiklefohn^  w.  s.  and*  J.  and  A,  Smithy  WA) 


PRESENT, 
THE  LORD  CHIEF  COMMISSIOKEE. 


Clark  v.  Spekce. 


1824, 
July  16. 

Finding  that  a  Reduction  of  a  disposition  and  deed  of  settle- 
fatroTa'' foai  me»*  ^°  ^^®  ground  of  imbecility — of  facility, 
person  by  fraud   circumvention,  and  lesion— and  of  fraud* 

and  cbcumvcn- 
tioik 

Defence.*— Homologation. 

ISSUES. 

**  It  being  admitted,  that,  on  the  25th  day 
«  of  November  18X6,  the  late  Marion  or  May 
**  Thomson  signed  the  disposition  and  deed  of 
*«  settlement  in  process.  It  being  also,  admit- 
«<  ted,  that  the  said  Marion  or  May  Thomson 
••  died  on  the  20th  day  of  April  1818. 

<<  Whether  the  said  deed  was  not  the  deed 
"  of  the  said  Marion  or  May  Thomson  ? 
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'*  Whether  the. said  Marion  or  May  Thom- 
son was  a  person  of  a  weak  and  facile  mind, 
and  easily  imposed  upon,  at  the  time  of 
**  granting  the  said  disposition  and  deed  of 
settlement  (viz.  on^^th  November  1816:) 
And  whether  the  said  defender  James  Spence, 
taking  advantage  of  the  said  facility  and 
weakness,  did,  by  fraud  or  circumvention, 
**  prevail  on  the  said  Marion  or  May  Thom- 
<^son  to  grant  the  said  disposition  and  deed 
**  of  settlement,  to  her  enonn  lesion  ^ 
**  Whether  the  defender  James  Spence  did, 
by  fraud,  prevail  upon  the  said  Marion  or 
May  Thomson  to  execute  the  said 
*<  tion  in  his  favour  ?'' 


C( 


« 


<c 


c< 


c< 


€i 


(f 


CC 


cdved  ■•  wit- 


When  the  first  witness  for  the  pursuer  was    cireumttiiicei 

.     *  in  which  penoni 

called,  "Ueged  to  be  in- 

Moncreiff'^  for  the  defender. --She  is  inte-   tees!  were  n-^ 
rested,  being  a  legatee  in  all  the  deeds, 

In  1816,  Mrs  Thomson  leaves  the  residue 
of  her  property  to  the  defender.  The  two 
Misses  Clark  bring  a  reduction  of  this,  and 
Miss  Jane  Clark  executes  a  settlement,  leaving 
to  this  witness  L.  500. 

If  the  action  succeeds,  she  will  get  the 
legacy,  and  if  it  does  not,  a  previous  legacy  must 
suffer  a  deduction  of  90  per  cent.     It  is  said 
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Gilbert,  p.  119. 
Tait*8  Law  of 
Et.  p.  362. 


there  was  a  previous  deed  of  I8O7,  wluch,  eyen 
if  it  revives,  gives  the  property  to  the  longest 
liver,  and  Miss  Jane  Clark  being  alive  at  the 
death  of  Mrs  Thomson,  she  had  a  vested  inte- 
rest, and  no  doubt  the  witness  will  look  to  this. 
J^^y  'or  the  pursuer  .—The  fact  answers 
the  objection,  for,  in  the  deed  1807,  the  sum  is 
left  to  the  surviving  sister,  and  Miss  Plummer 
Clark  ie  the  survivor.  The  witness  cannot  be 
in  a  better  situation  than  Miss  Clark  was 
when  alive.  They  must  prove  their  objection, 
and  it  is  sufficient  if  I  can  state  any  thing  to 
elide  it.  Can  they,  by  a  side  wind,  reduce 
this  holograph  deed  ?  Nothing  com^%  to  Jane 
by  the  death  of  Mrs  Thomson,  so  the  witness 
can  have  no  interest. 


'  i 


Lord  Chief  CoMMissiON£R.-*£very  thing 
depends  on  the  terms  of  the  bequest.  It  ap* 
pears  that  the  interest  of  Miss  Clark  lapsed, 
and  diat  the  funds  are  now  in  the  funds  of 
Miss  Hummer  Clark.  Mrs  Thomson's  will  is 
to  the  longest  liver  of  her  sisters ;  and  as  Miss 
Plummer  Clark  is  the  survivor,  the  ioAer^  of 
Miss  Jane  ceased  at  her  death. 

The  general  line  of  distinction  in  every  ques* 
tion  of  this  sort  is,  whether  the  objection  ren- 
ders the  witness  incompetent,  or  whedter  it 
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goes  merely  to  affect  the  credit  to  be  given  to 
the  evidence  ?-^whether  it  goes  to  establish  an 
interest  in  the  witness,  or  only  goes  to  influence 
the  mind  ?  If  it  establish  an  interest,  then  we 
must  reject  the  witness,  but  if  it  only  goes  to 
influence  the  mind,  then  we  must  receive  the 
evidence ;  but  the  Jury  will  weigh  it  in  golden 
scales^  and,  in  this  case,  I  will  call  on  the  Jury 
to  look  narrowly  to  the  evidence. 

The  question  of  interest  in  a  witness  has 
been  frequently  discussed,  and  if  the  interest 
is  direct,  the  witness  must  be  rejected.  Here 
the  interest  is  said  to  be  direct,  because  the 
legacy  must  suffer  a  deduction  of  20  per 
cent.,  but  it  appears  to  me  of  a  complex  na* 
ture.  No  doubt,  the  action  is  at  the  in- 
stance of  both  sisters,  as  next  of  kin  or  heirs 
to  Mrs  Thomson,  but  the  conclusion  is  not 
to  recover  the  funds^  but  merely  a  general 
conclusion  for  reduction  of  the  deed,  and  the 
effect  of  this  must  depend  on  the  other  deeds 
that  may  be  in  existence,  or  if  there  are  none^ 
then  they  succeed  to  the  fee-simple.  It  is  in 
evidence,  that  there  is  a  deed  in  lS07f  and  to 
that  deed,  resort  may,  and  will  be  had,  if  this 
action  succeeds.  That  deed  gives  the  residue 
to  the  longest  liver,  and  if  that  deed  is  to  regu«* 
late,  then  the  death  of  Jane  Clark  put  an  end 
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Clabk 

V. 

Spknce. 


to  her  interest,  and,  of  course,  to  the  interest 
of  the  witness.  Can  I,  in  such  circumstancesj 
rgect  the  witness  ?  Would  it  not  be  seeking 
for  an  interest  that  is  conjectural,  in  order  to  ex- 
clude her  ? 

In  England,  from  the  days  of  Lord  Holt  to 
the  present  Chief  Justice,  the  leaning  of  all 
the  Judges  has  been  to  relax  the  objection  to 
the  competency  of  a  witness,  and  allow  it  to  go 
to  his  credit.  There  is  the  same  leaning  in 
Scotland,  though  it  has  been  more  fully  brought 
out  in  England.  In  the  present  case,  I  shall 
put  it  strongly  to  the  Jury,  as  affecting  the  cre- 
dit, though  I  cannot  sustain  it  as  afl^ting  the 
competency  of  the  witness. 


The  depodtion 
of  A  hftver  can- 
DOC  be  produced 
to  prove  A  fact 
in  the 


Seott  o.  M'Gavin, 
Vol.  II.  p.  494. 


The  defender  proposed  to  give  in  evidence 
the  depositions  of  the  pursuers,  as  havers. 

Jtffirey^  for  the  pursuer,  objects.  It  is  in- 
competent to  relid  the  deposition  tlf-any  haver, 
and  the  only  oath  of  a  party  is  one  on  a  refer- 
ence, and  an  oath  by  one  pursuer  could  not  be 
used  against  the  other. 

Moncreiff^  for  the  defender. — It  is  not  in 
proof  of  a  fact,  but  to  show  that  we  did  all  in 
our  power  to  recover  the  written  instructions ; 
and,  in  the  deposition,  it  is  admitted  that  they 
existed. 
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Lord  Chief  Commissioner. — ^We  are  to 
consider  this  as  if  the  papers  had  been  called 
for  in  this  Court  at  the  period  when  the  haver 
was  put  into  the  box.and  examined.  The  pur- 
pose is,  first  to  obtain  the  document,  and,  next, 
if  it  is  withheld  or  lost,  to  entitle  the  party  to 
give  secondary  evidence  of  the  contents.  A 
party  called  in  this  way  cannot  be  turned  into 
a  witness,  and  I  do  not  think  that  any  fact  in 
the  deposition  can  be  produced  to  the  Jury. 

The  defender  then  called  for  production 
of  a  memorial  sent  to  counsel,  which  was 
described  by  the  pursuer  in  the  Court  of  Ses- 
sion, as  containing  a  correct  statement  of  the 
facts.     To  this  Mr  Jeffrey  objected. 

Lord  Chief  Commissioner. — They  do  not 
choose  to  produce  this,  and  I  cannot  compel 
them. 

Skene  opened  the  case,  and  stated  the  fail- 
ure of  mind  in  Mrs  Thomson  before  her 
death, — that  she  had  employed  the  defender 
to  make  her  settlement,  and  had  put  into  his 
hands  a  previous  deed,  by  which  the  residue  of 
her  property  was  left  to  the  longest  liver  of  her 
sisters,— -that  the  new  deed,  framed  by  the  de- 
fender, conveyed  the  residue  to  himself.     In 
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13  Vewy's  Rep. 
52. 

Paske  V.  Ollat, 
2  PliilamoK 
Rep.  333. 
Bell  on  Test 
Deeds,  pb  96  and 
142. 


Ben  on  Test. 
I>eeda,  146,  nod 
J4& 


gemBtd^  the  ^iMvmiption  is  in  fiimur  ^  a  deed, 
and  it  requires  strong  evidence  te  cut  it  down; 
but  the  contrary  is  the  presumption,  when  the 
deed  is  in  favour  of  the  writer,. 

It  has  been  held  in  England,  and  adopt- 
ed  here,  that  a  deed  in  favour  of  the  writer 
requires  to  be  supported  by  strong  evidence. 
There  is  no  evidence  here  that  the  party  knew 
the  alteration  made  on  her  former  deed,  exe- 
cuted in  1807,  with  a  codicil  in  1815. 

Cockbum. — There  are  three  facts  in  issue, 
and  the  pursuer  is  bound  to  prove  them.   This 
is  a  regularly  attested  subscription,  and  thece 
is  no  impropriety  in  a  party  writing  a  will  in 
his  own  favour.     To  cut  down  the  deed,  the 
evidence  must  be  such  as  would  entitle  you  to 
cognosce  her  if  alive.     She  had  the  deed  in 
her  possession,  and  made  marginal  notes  tqxm 
it,  so  that,  if  she  was  not  facile,  there  w«  oo 
fraud  J  and  if  fraud  and  facility  are  excluded, 
thea  it  was  her  deed.     A  failure  of  memory 
may  be  proved,  but  there  is  no  proof  of  facili- 
ty, as  the  facts  stated  do  not  warrant  the  coQp 
elusion  drawn  from  them  by  the  witneasee, 
many  of  whom  transacted  with  her  as  a  person 
of  sound  mind.    The  pursuers  knew  that  ahe 
was  ezecnttng  a  settlemem,  and  took  no  step 
to  prevent  her. 


.  J^fipey^ii^^i  h  iiot  xteeesaarf  to  prpte  ex^ 
dnciioD  of  mmd  ^  it  is  sufficient  if  there  was 
that  degree  of  imbecility  which  renders  it  easy 
for  interested  and  designing  persons  to  impose* 
It  is  on  the  second  issue  we  expect  a  verdict ; 
I  do  not  press  the  £lrst»  and  it  is  unnecessary  to 
find  upon  the  third*.  Less  mind  may  be  ne- 
cessary to  make  a  wiU  than  another  deed,  but 
if  there  is  the  lenst  advantage  taken,  it  is  in  the 
same  situation  .with  any  other  deed.  The  wit- 
nesses swearing  that  she  acted  in  such  a  man- 
ner as  convinced  them  of  her  incapacity,  is  suf- 
ficient, though  they  had  not  stated  any  facts. 
The  proof  of  .facility  and  Circumvention  asnst 
each  /Other ;  St  was  most  improper  to  make  a 
deed  in. bis  own.  favour,  and,  in  such  circum- 
stances^ they  must  prove  not  only,  the  deed 
iras  read,  but  that  it  was  explained*  Ben  on  t«m. 

Deeds,  148. 

.  Lord  Chbbf  CoMMissioNSR^-^It  is  not  es- 
smtial  to  prove,  the  iieading ;  but  in  this,  as  in 
odier  cases^  it  must  be  proved  that  the  deed 
vfas  not  read*  The  want  of  certain  things^ 
however,  will  cut  in  upon  a  deed  in  favour  of 
the  person  who  prepares  it,  which  would  not 
affinct  a  deed  in  favour  of  a  different  person.  ; 
When  the  amt  was  opened  for  the  pursuer, 
it  was  stated  as  if  the  deed  by  Mrs  Thomson 
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^^'^^^  was  the  only  one,  but  it  appears  that  the  other 
Skmcb.  sisters  executed  deeds  of  the  same  nature,  at  the 
same  time,  in  which  the  defender  is  also  resi- 
duary legatee.  We  are  how  in  the  same  situa- 
tion  as  the  Court  of  Session  was  in  Steel's  case, 
and  I  must  state  the  kw  on  the  subject,  and 
the  Jury  apply  the  facts  to  the  Jaw. 

(To  the  Jury.J-^'Dae  first  point  here,  is 

the  meaning  of  the  issues,  and  I  shall  simplify 

•  the  case  by  clearing  away  the  rubbish,  and 

then  stating  the  evidence  as  applicable  to  the 
issues. 

The  last  issue  was  meant  to  try  a  case  of 
pure  unqualified  fraud,  and  as  there  is  no  evi- 
dence of  tbk,  you  may  find  for  the  defender. 

The  first  issue  may  apply  either  when  a  deed 
is  void,  from  the  want  of  something  required 
by  law,  or  where  there  is  a  want  of  mind  in 
the  subscriber,  as  in  a  case  of  insanity  or  idiocy. 
This  is  not  a  case  of  unqualified  incapadty 
and,  therefore,  I  am  clearly  of  opinion,  that 
accordmg  to  the  right  understanding  of  the 
first  issue,  as  applicable  to  this  case,  the  pur- 
suer  has  not  made  out  his  case  either  on  the  fint    * 
or  last  issue.    But,  on  the  second  issue,  there 
IS  a  case  for  grave  and  serious  consideration. 
There  are  two  questions  in  this  issue  j  the  first 
18  •  question  offset,  the  other  is  a  mixed  ques. 
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tion  of  law  and  fact.  In  considering  this,  it  is 
necessary  first  to  fix  in  mind  the  fact,  whether 
this  person  was  weak  and  facile,  for  if  there 
was  not  weakness  and  facility  the  second  falls, 
aa  there  was  nothing  for  the  fraud  or  circum* 
▼en tion  to  operate  upon. 

The  second  is  a  mixed  question  of  law  and 
fact,  and  you  are  to  apply  the  fact  to  the  law, 
as  explained  by  the  Court.  The  facts  of  the 
pursuer  being  the  writer  and  instigator  of  the 
deed,  and  that  he  is  more  favoured  than  by  the 
former  deed,  are  not  sufficient  to  cut  down  a 
regular  probative  deed. 

To  undo  a  probative  deed,  there  must  be 
imposition,  at  least  imposition  sufficient  to  ope- 
rate on  the  state  of  the  granter's  mind ;  and 
to  undo  such  a  deed,  facts  and  circumstances 
less  strong  will  be  held  sufficient  where  the 
person  favoured  is  the  confidential  agent  of  the 
party. . 

His  Lordship  then  stated  the  nature  of  the 
evidence,  and  that  several  of  the  witnesses, 
though  he  held  them  admissible,  might  speak 
under  the  influence  of  an  opinion,  that  their 
legacies  would  be  more  secure,  provided  this 
deed  was  set  aside. 

There  is  no  doubt  that  a  different  degree 
of  mind  is  necessary  for  transacting  ordinary 
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Cla&i  business  than  what  is  necessary  for  making  » 
will,  but,  in  this  case,  the  situation  of  the 
person  in  whose  favour  the  will  is  made,  must 
form  a  counteracting  circumstance.  The  deed 
must  be  good,  unless  cut  down  by  law  and 
£ict  combined,  but  here  we  must  be  more 
strict  in  seeing  that  all  was  properly  done. 
You  must  judge  of  the  parol  evidence,  and 
consider  whether  the  witnesses  for  the  de* 
fender  had  equal  opportunities  of  judging  with 
those  on  the  other  side.  You  must  also  con- 
trast what  they  say  of  her  ceasing  to  tdi^e 
charge  of  the  family — with  the  veiy  important 
documentary  evidence — ^the  letters  written  by 
her  within  a  very  few  months  of  the  date  of  the 
deed,  where  she  acts  for  her  sisters  as  well  as 
herself.  Having  the  deed  so  long  in  her  pos« 
session,  and  having  made  alterations  on  several 
of  the  legacies,  show  that  she  must  have  read 
the  deed,  and  the  documentary  evidence  seems 
to  be  at  variance  witK  the  witnesses. 

She  seems  to  have  lost  her  memory  as  to  re* 
cent  events ;  but  many  persons  in  this  situation, 
if  the  mind  is  roused,  have  su£Scient  memory 
and  mind  to  execute  such  a  deed  as  this. 

Is  the  inference  from  the  facts  that  there 
were  no  instructions  ?  (and  verbal  instructions 
were  sufficient,)  or  are  you  to  hold  that,  having 
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it  80  long  in  her  possession^  and  reading  it  re-        Claak 
peatedly,  but  not  altering  this  clause,  must  be      sp^vom. 
held  evidence  of  instructions,  in  addition  to 
the  presumption  of  law  ? 

The  law  will  sustain  this  deed,  unless  you 
are  satisfied  that  there  was  fraud  and  circum- 
yention  operating  upon  a  mind  which  was  in- 
capable of  understanding  the  subject  when  di- 
rected to  the  point.  If  your  opinion  is  in  fa- 
vour of  the  defender,  you  may  find  for  him,  but 
if  for  the  pursuer,  you  had  better  find  in  terms 
of  the  issue. 

Verdict — On  the  first  and  third  issues  for 
the  defender,  and  on  the  second  issue  for  the 
pursuer. 

•  Jeffrty,  Skene^  and  O.  O.  Sett,  for  tke  Pamur. 
M^ncrejffi  Cocklmru,  and  Ivory f  for  the  Dcftsodcr* 

(AgenU,  GibMon  and  (Hiphafa^  w.  a.  and  WiUiam  Dgllat^  w,  a.) 

Cockburn  applied  for  a  rule  to  show  cause  Dec  sa 

why  there  should  not  be  a  new  trial;  on  the  granted,  u  bdig 

ground  that  the  verdict  on  the  first  and  second  tkeJorybadweU 

issue  was  inconsistent  of  thT  evidanct 

That  it  was  supported  by  interested  wit-  ^l^^''**-*^ 
ne^seS;  and  by  a  trustee  ^  that  there  was  no 
prior  subsisting  deed  $  that  it  was  against  evi- 
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Clakk  deii6e»  even  if  the  witnesses  bad  been  admis- 
sible, as  too  much  weight  was  given  to  their 
testimony  ;  that  the  written  evidence  made  the 
testimony  as  to  imbecility  ridiculous ;  and  that 
there  was  evidence  of  written  instructions. 

Lord  Chief  Commissioner. — We  grant 
the  rule.  The  distinction  taken  by  the  Court 
was,  that  the  witnesses  were  not  interested,  but 
might  be  under  influence.  The  point  as  to  the 
deposition  of  the  haver  proving  written  instruc- 
tions, may  also  be  discussed. 

Jan.  IS,  i8S5b         Jcffrctf  .'—The  objection  of  inconsistency  is 

not  to  the  verdict,  biit  the  issues,  and  a  new 

trial  of  them  would  do  no  good.     Incapacity 

and  fraud  are  the  grounds  in  the  summons, 

and  this  case  requires  the  union  of  the  two. 

But  the  chief  reliance  is  on  the  alleged  interest 

Yuk,  28th  Pe.   of  the  witucsses.     But  this  rests  on  a  mistake, 

M.  167S5.  '       as  Mrs  Thomson  left  her  property  to  the  long* 

9^ Feb.  179?"'  est  liver  of  her  sisters,  and  Miss  Jane  Clark  is 

Reidv.Gaidyin,   now  dead.     It  is  said  that  deed  was  revoked, 

LTco^Jln*'*"^    but  there  was  a  prior  one  of  the  same  import, 

jSJ^sis!**'*       which  revived  on  the  revocation  of  the  other. 

The  trustee  did  not  act,  and  a  nominal  party 
is  an  admissible  witness.  In  Cowan's  case,  the 
witness  was  a  real   defender,  and  in   Pent- 
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land's,  the  matter  to  be  proved  was  incompe- 
tent. 

The  examination  of  the  haver  does  not  prove 
any  thing,  but  merely  entitles  the  party  to  pro- 
duce secondary  evidence,  if  the  writing  is  not 
recovered. 

The  Court  ought  not  to  interfere,  as  there 
was  evidence  on  both  sides.  It  cannot  be  said 
there  was  no  evidence  of  facility  and  fraud  suf- 
ficient, when  combined  with  the  facility,  to  cut 
down  this  settlement. 

Moficreiff. — We  do  not  admit  that  the  prior 
deed  would  revive,  and  Lord  Fife  was  found 
entitled  to  pursue  a  reduction  of  a  deed  in 
similar  circumstances.  The  trustee  did  act, 
and  none  of  the  authorities  are  in  point. 
Yule's  case  is  that  of  a  tutor,  and  is  stated  to 
differ  from  a  trustee.  Pentland's  was  not  de- 
cided, and  Cowan's  is  too  strong  a  case  for  the 
pursuer,  and  seems  not  sound  law. 

Recovering  a  writing,  and  entitling  the  party 
to  give  secondary  evidence,  is  not  the  only  ob- 
ject of  the  examination  of  a  haver — it  may  also 
establish  that  the  paper  existed  at  a  particular 
time.  In  M^Gravin's  case,  there  is  an  indica- 
tion of  opinion  that  the  haver  must  be  put  in 
tihe  box,  but  that  cannot  apply  to  a  party,  and 
this  party  is  dead.     In  Knowles'  case  at  Aber* 
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d^Oi  a  deposition  was  rejeoted  at  the  first  tria!, 
but  received  at  the  second,  the  person  being 
dead. 

There  was  no  evidence  of  facility,  of  a  liabi- 
lity to  be  imposed  upon,  or  of  fraud.    The 
whyte  o.  ciuk,   real  evidence  is  to  be  taken,  rather  than  the 

testimony. 


VoL  L  pw  233. 


Feb.  9f  \8».  Th^  Court  delayed  for  the  purpose  of  con- 
sideration, and  the  judgment  was  delirered  thi^ 
day. 

Lord  Chiep  Commissioner. — A  new  trial 
was  moved  fo^  in  this  case,  on  the  ground^ 
that  the  findings  on  th^  different  issues  ar^ 
inconsistent^^that  the  deposition  of  a  hs^vei: 
was  not  received  as  evid^n^e-^-that  pertain 
legatees,  who  wer^  alleged  to  have  an  intQre^» 
were  received  as  ivitpesses— fmd  that  the  i^u 
diet  IS  contrary  to  evidence. 

On  the  discrepancies  of  the  finding^i  i^  js 
only  necessary  to  look  at  the  4ifi^rent  issues 
to  be  satisfied  that  the  finding  on  any  (me  of 
them  gives  a  clear  right  to  judgment,  uplesa.^ 
is  set  aside  for  other  reasons* 

Aa  to  the  deposition  of  thp  haver^  it  is  in- 
admissible to  prove  a  fact  iq  a  causei  as  a 
haver  is  called  to  produce  writings,  not  to 
speak  to  facts.  It  waa  so  decided  in  this  Court 
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in  the  case  of  Scott  and  M^Gavin ;  but  this 
point  will  be  more  fully  spoken  to  by  my  bre^ 
thren. 

The  objection  to  the  trustee  as  a  witness, 
has  nothing  in  it,  as  he  had  no  benefit  from 
the  tnist—^hadeeased  to  be  a  party  to  the  cause 
— and  would  not  be  liable  for  the  expence.    ' 

But  'the  admissibility  of  tlie  legatees  as  wit- 
nesses  is  a  question  of  great  consequence  to 
the  law  generally^  aa. well  as  to  this  cause. 
This  olgectioQ  is  founded  on  their  havmg 
an  interest,  and  that  interest  consisting  in  a 
right  to  certain  I^cies  said,  to  depend  on  the 
suQcess  of  this  reduction.  '  But  the  fact  is^ 
that  this  reduction,  if  successful, ,  only,  brings 
forwai-d  another  deed,  a  holograph  cqdicifi 
which  must  also  be  9et  aside. 

m 

I  felt  great  anxiety  when  I  had  to  decide  this 
case^at  the  trial.  I  was  then  of  opinion,  that  the 
expectations  of  the  witnesses  might  have  indo- 
ence  on  their  minds,  but  that  there  was  not  such 
an  interest  as  in  law  disqualifies  a  witness. 
But  that  the  influence  was  such  as  a£fectfi 
the  credit;,  not  the  competency,  of  a  witness. 
I  have  given  the  subject  much  consideration 
smce }  have  looked  into  all  the  authorities  and 
text  doctrine  on  the  subject  j  and  I  am  fully  sa- 
tiafied  that  the  decision  at  the  trial  was  right. 
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Clark  and  depends  on  principles  sound  in  themselvesy 
Spskcb.  and  whick  do  not  interfere  with  any  technical 
*^  rule  of  the  law  of  Scotland.  To  affect  the  ad- 
missibility of  a  witness,  the  interest  must  be 
certain — whereas  this  is  uncertain ;  it  must  be 
present  and  immediate — whereas  this  is  very  re- 
mote; it  must  be  vested — this  is  contingent. 
The  verdict,  or  judgment  upon  it,  in  this  case^ 
could  not  be  given  in  evidence  in  any  suit  at 
the  instance  of  the  witnesses.  The  effect  of  their 
evidence  would  be  to  bring  the  holograph  codicil 
into  operation,  and  as  that  codicil  was  the  testa- 
tor's own  act  when  in  good  healtli,  it  could  not 
be  aSSdcted  by  either  fraud,  circumvention,  or 
facility,  at  the  time  of  making  it,  which  are 
the  grounds  upon  which  this  reduction  is 
brought.  This  j^roves  the  uncertainty  of  the 
interest  so  distinctly,  as  not  to  leave  any  doubt 
as  to  the  witnesses  having  been  properly  re- 
ceived. 

Still,  after  very  mature  and  repeated  consi- 
fleration,  the  Court  have  come  to  the  opinion 
that,  in  the  circumstances  of  this  case,  it  ought 
to  be  tried  again.  I  have  attentively  reviewed 
all  the  cases  where  New  Trials  have  been  grant- 
ed, because  the  Jury  may  have  drawn  an  er* 
roneous  conclusion  from  the  evidence ;  and  I 
am  of  opinion,  that,  consistently  with  those 
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caaeSf  the  discretion  of  the  Court  would  be  clarr 
mundly  exercised  in  granting  a  New  Trial  in  Spencb. 
this  case.  Lord  Mansfield's  doctrine  in  17d7> 
and  the  present  Lord  Chancellor's  in  1814,  are 
in  conformity  on  this  point,  and  all  the  inter- 
mediate cases  concur.  Lord  Mansfield,  in  the 
case  of  £ynor,  says  most  general  issues  involre  cnsp  «k  Eynw, 
legal  consequences,  and  a  Jury  may  infer  con- 
trary to  law,  which  is  a  ground  for  a  New 
Trial.  In  the  case  of  Lord  Seaforth  i;.  Mac- 
leod,  the  Lord  Chancellor  said,  If  this  case 
had  been  tried  by  a  Jury,  I  would  have  grant- 
ed a  New  Trial,  not  but  that  the  same  ver- 
dict might  be  found  again,  but  because  of  the 
difficulty  of  collecting  the  true  effect  of  the 
evidence. 

In  this  case,  the  Jury  may  not  have  attend- 
ed to  the  direction  given  them,  that,  by  the 
law  of  Scotland,  a  drawer  of  a  deed  may  take 
property  under  it.  But  the  main  ground  is 
this,  that  the  documentary  evidence,  which  was 
most  important,  was  not  sufficiently  weighed  by 
the  Jury,  so  as  to  make  it  certain  that  they  had 
given  the  true  effect  to  it. 

There  were  here  two  descriptions  of  evi- 
dence,  parol  and  real.  The  purport  and  ten- 
dency of  the  parol  evidence  was  to  show  a  weak- 
ness in  Mrs  Thomson's  mind,  and  also  a  de- 
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gree  of  circumvention.  On  the  other  side»  the 
real  evidence  of  her  codicil  and  letters  show, 
that  though  she  wandered  in  the  ordinary 
affiiirs  of  life»  she  continued  to  write  on  the 
money  and  other  business  of  her  sisters  to  the 
last}  and  that  still,  whe^  called  to .  aeti  her 
mind  was  capable  of  being  roused*  It  appears 
to  me  that  the  Jury  have  not  maturely  weigh- 
ed the  evidencei  at,  least  we  cannot  be  sure 
that  the  real  evidence  has  been  fully  in  their 
view- 

Lord  Pitmi;llt.— I  have  paid  much  atten^ 
tion  to  the  objection  to  the  six  witnesses,  and 
have  come  to  concur  in  the  opinion  delivered, 
that  it  is  not  a  reason  for  granting  a  new 
tnaif  and  my  opinion  rests  on  the  grounds 
that  have  been  stated.  To  disqualify  a  wit- 
ness^ the  ipterest  must  be  certain  and  present, 
not  contingent ;  and,,  in  this  casCf  when  we 
tdkeall  the  deeds,  it  is  impossible  to  say  that  the 
witness^  would  profit  by  the  success  of  this  re- 
duction* 

I  was  startled  by  the  observation,  that  a  wit- 
ness bad  said  there  was  the  same  incapacity  in 
Mrs  Thomson  at  the  date  of  the  codicil  in 
ISlS-i  but  that  goes  to  affect  the  credit,  not 
the  admissibility  of  the  witness.     We  are  nqt 
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reduced  to  this  nice  point,  as  the  codicil  is 
holognphy  and  there  is  no  statement  that  the 
defender  was  there  to  induce  or  circumvent 
her.  We  are  also  clear  of  the  point  stated,  of 
the  interest  of  an  heir  to  pursue  a  reductiDU  of 
one  deed  when  he  is  excluded  by  another.  I 
looked  into  Lord  Fife's  case  to  refresh  my  me- 
mory, and  there  the  argument  was,  that,  even 
if  the  prior  deed  did  revive,  Lord  Fife  still 
had  an  interest*' 

As  to  the  admission  c(  the  evidence  of  the 
trustee,  I  alto  completely  Concur.  The  objec- 
tion to  him  vmSf  that  he  is  a  trustee  and  de- 
fender.  Being  nominally  a  trustee,  is  not  a 
good  objection ;  and,  from  the  first,  he  pro- 
tested against  being  hdd  a  defender.  If  he 
were  liable  for  expences,  that  might  be  a  good 
objection,  but  his  protest  saves  him.  Being 
only  a  nominal  trustee,  I  am  quite  dear  that 
it  was  right  to  admit  Urn. 

As  to  the  deposition  of  the  haver,  it  i»  a  point 
of  general  importance,  and  fit  to  be  brought 
before  the  Court ;  but  I  have  a  dear  and  de- 
cided opinion,  that  it  was  right  to.  reject  the 
deposition  of  the  haver. 

This  is  founded  on  the  history  and  Uie  li- 
mited nature  of  the  examination  of  a  haver. 
In  the  early  period  of  our  law,  when  a  person 
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Clark        wished  to  recover  a  writing,  it  was  necessary 
Spbnc£.       for  him  to  proceed  by  an  ordinary  action  to 
'^       get  exhibition  of  the  writing.     From  this,  it 
appears  that  a  haver  is  called  more  as  a.  de- 
fender than  a  witness,  and  he  is  merely  called 
to  swear  whether .  he  has  the  paper.      This 
practice  was  abolished  by  the  regulations  I672, 
and  the  matter  put  upon  the  footing  on  which  it 
now  stands.    By  the  present  practice,  the  haver 
is  called  by  a  diligence  to  produce  the  writing 
called  for,  or  to  say  whether  he  put  it  away. 
This  again  was  changed  by  the  act  of  sederunt, 
February  I688,  which  allowed  special  interro- 
gatories ;  but  still  these  interrogatories  must 
be  limited  to  whether  he  has  the  paper,  or 
knows  where  it  is.     Still  all  these  are  merely 
machinery  for  getting  the  paper,  or  informing 
the  party  where  it  is.     The  haver  is  viewed 
.more  as  a  defender,  than  witness,  and  is  called 
upon  to  exhibit  the  writing.     Accordingly^  it 
would  he  irregular  to  examine  a  haver  in  im- 
[tialibuSt  or  purge  him  of  malice  or  partial 
.counsel ;  and  there  are  authorities  in  the  books 
•supporting  this  view. 

If  the  writing  is  produced,  that  is  sufficient ; 
but  if  the  party  wished  to  prove  the  way  in 
which  the  writing  was  got,  the  haver  ought  to 
(be  put  into  th^  box  and  examined,  if  admis* 
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siUe  as  a  witnessi  or,  if  he  is  deadi  perhaps 
his  deposition  as  a  haver  may  be  read.  I  state 
this  more  with  a  view  to  future  cases  than 
to  the  present,  for  the  deposition  here  goes  to 
the  very  essence  of  the  cause,  and  there  appears 
to  me  to  have  been  an  irregularity  in  taking  it 
down.  This  is  said  to  be  an  admission  by  the 
party,  but  shall  a  party  be  tricked  into  an  ad- 
mission of  this  sort?  Her  being  dead  does 
not  alter  the  case.  It  appears  to  me  that  the 
Court  is  asked,  most  irregularly,  to  make  the 
pursuer  a  witness  against  herself. 

On  the  other  point,  I  quite  agree  with  your 
Lordship.  .       . 

Lord  Gillies.—*!  concur  in  the  opinion  de- 
livered»  The  most  important  point  here,  is  the 
admission  of  the  witnesses.  Undoubtedly,  at 
first  sight,  these  witnesses  have  an  interest; 
but  the  answer  is  complete,  that  if  this  deed  is 
reduced,  another  starts  up,  and  being  holo- 
graph, it  does  not  seem  challengeable  on  any 
ground.  9ut  whether  it  is  challengeable  or 
no,  the  point  of  law  is  the  same.  Put  the  case, 
that  the  witnesses  prove  the  case,  and  the  deed 
is  cut  down,  still  they  take  nothing  by  the  re- 
duction. Unless  this  is  the  rule,  I  do  not 
know  where  it  may  stop ;  for,  even  in  the  case 
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When  the  ver- 
diet  on  one  of 
several  issues  ex- 
hausts the  caae, 
it  is  unnecessary 
for  the  Jury  to 
find  upon  the 
other  issues. 


of  $  jepuneiatioo  of  hb  interest  1^  a  witaesfli,  he 
QT  bis  hecra  may  have  grounds  for  fetting  aaide 
tbs  releaft  which  he  granted  )  and  would  the 
pos«ibiIitjr  of  this  render  him  an  incompetent 
wtness  to,  support  the  deed  ?      ; :  >    >    i 

On  the  point  as  to  the  examinatioa  of  the 
h&ver,  I  concur  with  Lord  Fitmilly.  Our 
practice  has  for  long  been  too  loose*,  but  this 
arises  from  the  manner  in  which,  proofs  have 
been  taken.  But,  in  the  present  case,  it  is 
clear,  that  examining  a  party ,  in  this  way» 
makes  it  an  oath  of  reference.  A  party  may 
be  called  as. a  haver,  but  the  questions  must  be 
limited  to  whether  he  has  the  paper,  (ir  knows 
or  suspects  where  it  is  ?  and  it  is  incompetent 
to  a^  wheUier  such  a  paper  existed,  I  am 
decidedly  of  the  same  opinicHi  on  this  point. 

I  am  ilso,  upon  the  whole,>  of  opinion,  that 
a  juewtriaL  ought  to  be  granted  on  paymeilt  of 
cbstSt 


« t ' 


.    Moncf^tlffl^^^Mdky  we  ask  whether  all  the 
issues  go  again  to  trial  ? 


J  ••( 


The  Court  suggested,  that  it  was  better  duit 
it  should  go  on  one  issue,  and  that  this  ndght 
be  done  of  consent. 

Jeffrey. — The  motion  applies  to  all,  but  we 
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teay -afterwards '  agrte  Ui  try  the  question  on 
one.  ■ 

Lord  Chief  Commissioner.-— If  the  first 
issue  had  stood  aflone,  it  would  have  been  com* 
petent,  under  it,  to  try  whether  the  deed  was 
not  good  on  the  ground  of  incapacity,  or  of  fa- 
cility and  circumvention,  or  of  fraud,««-as  a 
deed  that  is  yoid  on  any  of  these  grounds  is 
not  the  deed  of  the  party. 


.?  t 


NEW  TRIAL. 

PBEOiKT, 
romDS  CBIXF  COMMIiaiOXXB  Ain>  pitmiklt. 


On  this  day,  the  second  trial  proceeded,  and         i^ss, 
the  same  objection  was  made  to  the  witnesses      ^.^.^.^ 
as  at  die  firsts  on  the  ground  of  .interest.  ^  ^^^La 


IS  witn 


Lord  .  Chief  CoMMia8iONER.-^I  take  it 
down  that  this,  and  •  all  the^other  legatees,  are 
objteted  toi  as  interested  undeni the  will.  At 
the  first  trial,  die  same  objection'  was  taken. 
I  dien  ruled  that  they  were  admissible,  but 
that  their  credit  was  subrject  to  observation  to 
the  Jury,  as  they  may  be  biassed,  though  they 
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SWe  eridenoe  of 
0  good  cbuve- 
cl  adefender. 


tcr 


March  14, 


have  no  interest.  The  other  Judges  confirmed 
my  doctrine.  The  case  is  again  brought,  and 
the  same  objection  taken,  and  the  same  obser- 
vation will  again  be  made  to  the  Jury,  and 
there  will  be  the  same  opportunity  of  except* 
ing  to  their  admission. 

It  was  proposed  to  give  evidence  of  the  good 
character  of  the  defender  to  meet  the  chai^ 
of  fraud  made  against  him. 

Lord  Chief  Commissioner. — It  is  incom- 
petent  to  give  evidence  in  a  civil  action  of  the 
character  of  the  defender ;  and  it  has  been  se- 
veral times  so  decided  in  this  Court. 


Skene  opened  the  case,  and  stated,  that  the 
parties  had  agreed  that  the  return  by  the  Jury 
should  be  on  the  first  issue  only;  and  said.  That 
a  man  of  business,  executing  a  deed  in  his  own 
favour,  was  bound  to  show  specific  instruc- 
tions. 

But  the  main  argument  is  one  in  law  up- 
on which  I  address  myself  to  the  Court.  It 
will  be  said,  that  this  being  a  writing  regular- 
ly tested  in  terms  of  the  statute  1681,  c.  5,  it 
must  be  held  the  will,  unless  the  contrary  is 
proved.  But  the  circumstance  of  the  party 
acting  as  agent,  alters  that  presumption.    The 
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inductive  cause  of  the  act  1593f  c.  175,  is,  that 
the  writer,  an  impartial  person,  may  be  pre- 
sent  to  explain. 

The  writer  being  the  person  favoured,  is  not  Kiipatnck ». 

a  nullity,  but  affords  a  presumption  against  the  noT2i?'i704. 

deed,  both  here  and  in  England.  PetHe^? Vith. 

In  this  .country,  the  deed,  if  executed  in  sus-  f  536^^16941. 

picious  circumstances,  must  not  only  be  read,  JJ^f^'iav^'^^^gj 

but  explained ;  and  the  instrumentary  witnesses  s^uamore,  sss. 

ought  Xo  be  able  to  prove  that  it  was  explain*  ^^^h  isa 

.  '^  Steel's  CMC. 

ed. 

Moncreiff  agreed  that  the  return  should  be 
made  on  the  first  issue,  and  said.  The  ground 
insisted  on  is  facility,  or  an  easiness,  or  liability 
to  be  imposed  upon,  but  this  must  be  combin- 
ed with  proof  of  fraudulent  circumvention^ 

This  is  a  pure  case  of  fact,  and  I  was  surpria- 
edi  to  iiear  it  said  to  be  a  question  of  law, — ^it 
is  a  question  of  the  incapacity  to  make  a  will, 
which  is  the  most  favouired  deed. 

Mrs  Thomson  must  be  held  to  have  known 
the  contents,  as  she  had  it  in  her  possession, 
and  made  several  holograph  alterations  upon 
it.  The  want  of  instructions,  even  if  proved, 
is  no  nullity  in  the  deed.  There  were  written 
instructions,  and  we  examined  Miss  Jane  Clark 
to  recover  them. 

J^ejfn — Does  Mr  Moncreiff  mean  to  say 


476  CASES  TRIED  IN  Much  14, 

Clabc       that  there  were  written  instructions  difoent 
Sfsncx.       from  the  prior  deed. 

LoKD  Chief  Commissioneb. — What  I  un- 
derstood him  to  say,  was,  that,  besides  the 
will,  there  was  a  note  taken  down  by  the  defen* 
der,  and  given  *by  him  to  Miss  Clark.  He  may 
state  that  she  was  examined  for  the  purpose  of 
recovering  this  paper,  but  is  not  entitled  to 
draw  any  conclusion  from  this,  as  to  what  the 
paper  contained. 

Jeffrey.^-lt  is  proved  that  there  was  a  cer- 
tain failure  of  mind,  and  if  any  advantage  was 
taken  of  her,  the  two  are  sufficient.  It  may 
be  a  question  whether  it  is  not  a  nulUty,  when 
the  veriter  is  the  person  favoured,  as  that  de- 
feats the  provision  of  the  statute.  The  cases 
referred  to  bemg  cases  in  evidence,  cannot  Und 
you,  but  they  show  the  principle  with  more 
weight  than  by  our  stating  it. 

Lord  Chief  CoMBnssioN£R,-^The  parties 
have  agreed  that  you  should  return  a  verdict 
on  the  first  issue  only,  and  it  is  quite  sufficient 
to  meet  any  of  the  cases  which  are  embraced 
by  the  other  two  \  for  if  you  are  of  opinion 
that  it  is  made  out  that  the  defender  took  ad- 
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vantage  of  Mrs  Thomson's  facility  and  weak- 
ness^ and  obtained  the  deed  by  fraud  and  cir- 
cuni?ention»  then  it  was  not  her  deed ;  and  the 
same  is  the  case  if  a  deed  is  obtained  purely  by 
fraud*- 

Yott  may  throw  pure  fraud  and  total  imbe- 
cility out  of  view*  as  the  pursuer  does  not  hold 
either  to  be  proved  in  this  case*  .     . 

The  question  then  is,  whether  the  d^tee 
of  facility^  together  with  the  imposition  or 
imposture  proved  in  this  case,  is  such  as  to 
render  this  not  the  deed  of  Mrs  Thomson  ? 
This  is  a  deed  probative  in  law^t  haa  all  the 
circumstances  about  it  which  the  acts  .of  Parlia- 
ment requif«,  and  must  stand,  unless  proof  is 
laid  before  you  that  it  has  some  defect. 

In  this  case,  the  defect  alleged  is  weakness 
of  mind  in  the  gninter,  coupled  with  imposi- 
tiw.  The  proof  of  the  first,  is,  by  the  opinion 
of  those  who  frequently  saw  her,  and  by  proof 
of  facts ;  the  proof  of  the  other  rests  on  the  si- 
tuation in  wliich  the  defender  stood  in  being 
the  writer  of  the  deed,  and  the  person  bene-* 
fited. 

The  proposition  laid  down  by  Mr  Skene  is 
not  a  proposition  in  law,  but  was  properly 
stated  aa  a  ground  of  judgii]^  of  the  evidence. 
By  law,  the  defender  may  take  by  the  deed ; 
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Claek  but,  prima  faciei  he  is  not  in  the  same  sitaa- 
tion  in  which  an  indifferent  person  would  htve 
been ;  and,  in  judging  of  this  case,  you  will 
yiew  it  with  a  scrupulous  eye.  I  shall  not  go 
through  the  evidence  in  detail,  but  you  must 
consider  it  in  reference  to  this,  as  a  probative 
instrument.  Some  of  the  witnesses  are  said 
to  be  interested — ^the  Court  held  them  admis- 
sible, and  I  cannot  even  say  that  you  ought 
to  weigh  their  credit  with  great  nicety,  from 
the  circumstances  in  life  in  which  they  are. 
The  general  tendency  of  their  opinion  was, 
that  incapacity  was  coming  upon  the  grantor  of 
this  deed.  ^ 

With  respect  to  the  argument  upon  the  acts 
of  Parliament,  we  are  both  of  opinion  that,  if 
we  construed  the  acts  according  to  what  coun- 
sel contend  for,  it  would  be  repealing  the  acts, 
and  rendering  the  deeds  executed  under  them 
null. 

It  is  not  contrary  to  the  law  of  Scotland  for 
a  person  to  make  a  deed  from  which  he  is  to 
take  a  benefit ;  but  it  is  said  that  there  are  no 
written  instructions.  Taking  it  that  there 
were  no  instructions  for  the  deed  of  Mrs  Thom- 
son, the  defender  might  have  rested  the  case  on 
what  took  place  after  the  deed  was  in  her  pos- 
session.    It  is  said  there  is  suspicion  in  su(^  a 

11 
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case,  but  there  are  circumstances  to  counter- 
vail it— -there  were  here  three  parties — ^he  was 
to  make  a  deed  for  each — ^the  deeds  are  all  the 
same — and  whether  is  it  most  probable  that 
this  was  an  imposition,  or  that  it  was  a  common 
understanding  among  them  ?  With  respect  to 
the  reading,  the  true  way  is  to  consider  not  the 
fact  of  reading  the  technical  phraseology,  but 
whether  the  substance  was  conveyed  to  her 
mind,  and  whether  this  deed  expressed  the  in- 
tention of  the  maker  of  it ;  and  whether,  in  all 
the  circumstances,  she  understood  that  the  resi* 
due  of  her  property  was  left  to  the  defender. 
It  does  not  seem  a  di£Bcult  thing  to  understand ; 
but  the  question  must  be  taken  in  reference  to 
her  state  of  mind,  whether,  when  stripped  of 
the  technical  words,  she  could,  or  could  not 
understand  it* 

There  was  no  attempt  oq  the  part  of  the  de- 
fender to  keep  possession  of  the  deeds,  and 
there  is  a  power  of  revocation  in  them. 

The  question  is,  whether  the  defender  ope- 
rated on  her  mind,  so  as  to  induce  her  to  do  a 
thing  which  a  perfect  mind  would  ^ot  have 
done? 

His  Lordship  then  commented  on  the  docu- 
mentary evidence,  and  the  manner  in  which  it 
was  written,  and  said,  the  Jury  must  consider 
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whetber  tbe  facts  swoni  ^to  were  not  ii 
to  old  age^  and  whedier  the  mind  of  thia  pei^- 
son,  when  excitedy  was  not  sufficient  to  do  its 
duty« 

The  case  made  ont  is»  that  this  was  an  old 
woman  with  a  certain  degree  of  failure  of  mind 
^— that  a  deed  i&  framed  without  previous  instruc* 
tions^— that  the.defenderdjDew  deeds  for  the  other 
sisters  at  the  same  time-^that  they  all  contained 
a  power  to  alter — that  that  power  was  under* 
stood  and  ezerdsed  by  Mrs  Thomscm-r-that  the 
dause  which  is  ol^ected  to  does  not  seem  moite 
difficult  to  understand  than  the  other-^that 
she*  continued  to  make  atteratioos .  down^  to 
1816 ;  and  the  question  is,  whether  it  is  right 
for  you  to  conclude  that  she  had.not  the  powet 
of  excitix^  her  mind  so  as  to  understand  this 
clause  ?  If  there  had  been  previous  instniction» 
there  could  not  have  been  a  question  ;  but  we 
must  now  judge  of  whether  there  was  such,; by 
the  subsequent  transactions.  If  you  think  she 
must  ha?e  seen  the  dause,  and  that  there  ivas 
not  such  imbecility  as  to  prevent,  her  from  mn^ 
derstanding  it»  then  it  was  her  deed;  but  if  ft 
was  an  imposition  on  a  frail  mind,  then  it  waa 
n^t  her  deed ;  and  the  law  iis^  that  the  evidence 
to  reduce  a  deed  must  be  clearly  made  out^ 
though^  in  this  ca^e,^  it  ia  to  be  weighed  with 
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reference  to  the  situation  of  the  defender  being      Watsok 
the  man  of  business  who  wrote  it.  Hamilton. 

Verdict—"  For  the  defender  on  the  first 
issue."  * 

Jtffrey,  Skene,  and  G.  G.  Bell,  for  the  Punuer. 
Moncreiff,  Cockbum,  and  Ivory,  for  the  Defender. 
(Agcntf,  Glftfon  4^  OUfhanL,  w.  B.,  and  IFm.  ZkOkuy  w.  ■.) 


FABflENT, 
THE  THREE  LORDS  C0MMI88I0NERI. 


Watson  v.  Hamilton. 

In  this  case,  which  is  reported  at  p.  29  of  this 
volume,  the  Court  of  Session  sent  five  "  New 
"  and  Additional  Issues."  th"capSi^fa 

person  to  judge 

Whether  Mrs  Noble  "  was  in  such  a  state  of  certuo  deed^ 
"  mind  as  enabled  her  to  judge  correctly  with   her^«e"*nd  ▼  * 
"  regard  to  the  effect  of  the  said  deeds,  as  do-   !!?  h^^r.^^ 
«  priving  her  of  all  power  of  revoking  or  alter-   "^S^te 
«  ing  the  same?"     Whether  the  deeds  were  JSS^^'"^ 
her  "  free  and  voluntary  acts  ?" — "  or  obtain- 


•  A  minute  was  giren  in,  agreeing  that  a  verdict  on  this 
issue  should  he  held  to  exhaust  the  question. 

Hh 
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Wa T80K  ''  ed  by  the  undue  influenoe  of  the  defenders  ?*' 
Hamilton.  Whether,  subsequent  to  certun  dates,  she  **  set- 
"^^  "  tied  accounts  with  Mr  Hamilton  ?*'  Whe- 
ther,  at  the  date  of  the  deeds,  she  *'  could 
*^  write  or  subscribe  those  deeds  ?''  Whether 
she  explained  to  the  notaries  her  object  in  mak- 
ing use  of  their  professional  assistance,  or  ''  did 
'*  express  her  assent  to,  or  acquiesce  in  such 
**  explanation,  if  any  such  was  given  in  her 
"  presence  ?" 


loeompetent  to         After  sevenJ  witnesses  were  examined,  it 

flATe  in  eridence  i  .         •        •  •  i    '  . 

E  petition  pi«.      was  proposcd  to  give  m  evidence  an  answer  to 
^lirt  ^sosion.   A  petition  in  the  Court  of  SessiMi,  as  showing 

a  prima  Jacie  case  against  the  defender. 

Lord  Chief  Commissioner. — It  is  impos- 
sible to  receive  this.  Where  parties  are  warn- 
ed to  state  facts  for  the  purpose  of  having 
them  fixed  by  admission,  it  may  be  competent 
t0  produce  the  averment,  but  it  is  not  compe- 
tent to  give,  as  proof  of  a  fact,  admissions  in  an 
argumentative  paper. 

The  counsel  for  the  defender  having  ex- 
pressed an  intention  to  present  a  Bill  of  Ex- 
ceptions, 

Cockbumf  for  the  pursuer,  consented  to  the 
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paslage  being  read,  thoi^h  he  considered  it  il-      Wat«(^ 
legal,  neWy  and  highly  dangerous.  iiahiltok. 

A-tmsUe,  . 

When  Mr  Hamilton  Ritehie  was  caUed  for  ^^  '^' 
the  defender,' 

Jeffrey  and'  Forsyth  fur  the  pursuer  object; 
j^-^H^  is,  and  all  along  has  been  a  party,  and  is 
liable  for  expence»^— he  is  a  near  reiation  of 
the  party ;  it  is  only  where  there  is  an-  uor^   ^oang  v.  aiu- 
avoidable  penury  that  near  relations  are  admia*   229.  Enk.  \^T 
sible. 

Whigham^  for  the  defender.— -We  admiti    fleid  r.  caidyne, 

**  .  July  10,  1813. 

that,  as  trustee,  he  is  a  defender ;  but  the  rule  ^uie  v.  vuie, 

on  this  subject  has  been  relaaced.    This  person  m.  \eiib. 

is  a  mere  nominal  trustee  and  party;  and  has  375. 

no  interest.     This  is  a  ease  where  the  general  con^jL^  13/ 

rule  ought  to  be  deviated  from  ex  necessitate.  M^Lit^ie  S!^^' 

In  Elliot's  case  he  was  admitted ;  and  in  the  fT^f W^ieyTs! 

cases  of  Howden  and  Bell  the  witness  was  ad-  ?Sf  *  ^'  ^?!f  • 

Dill,   Dec.   19, 

mitted.  we-  m.  \eri9. 

Spence  v.  How. 
den,  VoL  II. 

Lord  Chief  Commissioner. — *!  am  very   Bieiiv.'BeU,voL 
anxious  that  this  case  should  go  to  the  Court   cowaD  vl 
of  Session  without  any  incidental  question  oc-    isr^"*  "  ^    ' 
curring  to  prevent  that  Court  from  getting  at 
the  merits ;  but  this  does  not  affect  my  opi- 
nion as  to  the  admission  or  rejection  of  the  wit- 
ness.   There  are  four  objections  to  the  witness 


484 


CASES  TRIED  IN 


Dec.  6, 


Watson 
Hamilton. 

E*  of  Fife  V. 
Tr.  E.  of  Fife. 
VoL  L  p.  128, 


V.  Gar* 
djne,  July  10* 
181S. 


—that  he  is  a  trustee — a  defender— a  relation 
— and  was  agent  in  the  deeds.  With  respect 
to  the  first,  I  think  the  decision  in  Lord  Fife's 
case  sufficient  to  settle  the  point  where  there  is 
no  interest,  and  Reid  and  Gardyne  is  an  ex- 
press authority  on  the  point.  The  second  ob- 
jection is  quite  difierent,  the  witness  being  a 
defender,  and  liable  for  the  expences,  he  is  in- 
terested, and  that  has  always  been  held  a  good 
objection. 

With  regard  to  the  other  objections,  when 
taken  together,  they  seem  sufficient,  as  the 
penuria  does  not  arise  from  the  nature  of  the 
case,  but  out  of  the  conduct  of  the  party.  With 
regard  to  the  case  of  Spence  and  Howden, 
the  father  was  received  from  necessity. 

In  the  present  case,  his  liabih'ty  in  costs, 
and  near  relationship,  cannot  be  got  over.* 


Ciicnmttanoeiiii 
which  evidence 
WMedmitted 
that  a  person  had 
pat  her  madi  to 
MOOontBaa 


An  account  was  produced,  and  a  witness 
called  to  prove  that  Mrs  Noble  put  her  mark 
to  it  as  a  settled  account. 

J^^  ttnd  Forsyth  object— It  is  incom- 


*  On  the  Sth  February  18S5,  the  Second  Division  of  the 
Court  of  Session  "  unanimously  held  that  there  was  no  such 
"  necessary  penuria  teHhan  as  to  remove  the  ottfection  to 
"  Ritchie's  admissiblUty."— 3  Sh.  &  Dun.  511. 
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petent  to  prove  by  a  witness  that  there  was  a      Wat«on 
written  settlement  of  accounts ;  and  it  is  against     Hamiltok. 
all  the  law  of  Scotland  to  hold  this  a  proba- 
tive instrument.     A  mark  is  only  admitted  in 
re  mercatoria.   When  the  sum  is  above  L.  100 
Scots,  the  deed  must  be  tested. 

Cackbum.—The  question  is  not  whether 
the  settlement  was  just  or  was  in  writing,  but 
whether  there  was  a  settlement,  and  this  wit> 
ness  was  present  and  made  a  note  of  it  at  the 
time. 

Lord  Chief  Commissioner. — Would  the 
subscription  of  her  name  not  be  sufficient  ?  In 
all  business  with  which  I  am  acquainted,  the 
subscription  of  the  party  is  held  sufficient, 
though  I  do  not  say  that  the  point  has  been 
decided.  In  this  case,  the  party  could  not 
write,  and  where  a  party  can  only  put  her  mark, 
1  am  unwilling  to  decide  that  it  is  not  sufficient. 

Lord  Pitmillt. — This  is  not  a  question  in 
a  reduction  of  a  regular  settlement  of  accounts  ; 
but  whether  it  is  competent  under  this  issue. 
In  answer  to  the  issue,  it  does  appear  comp^ 
tent,  especially  as  a  witness  swears  that  this  is 
the  settlement  to  which  this  person  came. 

Jeffirey^  in  opening  the  case,  and  Forsyth 
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Watson 
Hamilton. 


When  addidooal 
iMnes  are  sent,  it 
ii  competent 
to  refer  to  the  re- 
cord of  the  for- 
mer trial 


in  r^ply,  stated,  That  the  Court  of  Session  did 
iu>t,  tbink  ithe  return  upon  the  former  issues  * 
sufficient  to  exhaust  the  case.  « 

LoBD  Chief  Commissioner. — This  is  not 
like  a  case  where  the  verdict  is  set  aside,  and  9 
new  trial  granted.  You  are  quite  right  to  re- 
fer J;o  the  record  of  the  proceedings* 

I        .      .    . 

Jeffrey. — The  return  ought  to  be  special  as 
to  her  capacity,  &c.  as  to  this  not  being  her 
free  and  voluntary  act,  and  that  she  did  not 
examine  the  accounts  which  is  implied  in  set- 
tling them. 

CocJktum,  for  the  defender,  contended,  Thi^t 

the  legal  presumption  was  in  favour  of  tl^ 
deed,  and  that  the  former  trial  ^settled  the  case ; 
that  this  woman  was  obis  apd  that  the  defept 
in  her.  sight  and  hearing  e;cpl«isie4  mo^t  of 
the  facts. proved,;  she  naturally  implied  to  her 
nephew,  and  though  he  may  be  held  an  incom- 
petent witness  for  us,  he  was  not  so  for  tbfm. 
J3oth  deeds  were  equally  irrevocable,  aa  the 
ficst  .was  delivered,  and  cgntained  uq  power  of 
iF^vocation.  Tb^  question  is  not  whether  she 
understood  th^  .deeds,  but  whether  she  w»s 
capable  of*  understanding  them  ?  The  meaning 
of  the  third  issue  is  not  very  evident,  and  both 
parties  are  indifferent  as  to  the  fourth. 
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Lord  Chief  CaMMissioNER. — The  verdict  Watson. 
on  the  former  issues-was  not  sufficient  to  satiafy  Hamiltow. 
the  minds  of  the  Court  of  Session,  and,  therefore^ 
they  sent  the  present  issues.  You  will  therefore 
endeavour  to  lay  this  matter  quiet,  by  giving  spe^ 
cific  and  distinct  answers  to  each  issue,  unlesa 
your  verdict  on  the  first  renders  a  verdict  <m  the 
others  unnecessary ;  and  I  trust  the  verdict  on 
the  present  issues  will  not  produce  any  diffi- 
culty to  the  Court  of  Session,  when  judging 
of  it  along  with  the  verdict  on  the  former  is*^ 
sues. 

On  the  fourth  issue,  as  the  pursuer  did  not 
prove  it,  you  may  find  for  the  defender.  We  . 
are  of  opinion,  and  you  are  to  take  our  explana* 
tion,  that  the  fifth  does  not  mean  whether  she 
explained  the  nature  of  the  deeds,  but  whether 
she  explained  the  reason  for  calling  the  nota^ 
ries ;  and,  on  the  evidence,  it  appears  that  she 
did  explain,  &c.  and  it  is  unnecessary  to  find 
on  the  alternative  in  the  issue.  On  the  third, 
it  is  proved  that  she  put  her:  mark,  and  it  is  die» 
sirable  to  re-echo,  as  nearly  as  possible,  the  terms 
of  the  issue. 

On  the  first  issue,  it  would  have  been  de- 
sirable that  a  more  technical  term  than  "  cor- 
**  rectly"  had  been  used  ;  but  the  question  is, 
whether  she  understood  the  popular  part  of  the 
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Watson      deed?  and  you  must  judge,  from  the  whole 
Hamilton,     evidence,  (which  his  Lordship  referred  to») 

whether  she  did  understand  it  ? 

The  language  of  the  second  issue,  which, 
seems  to  have  been  taken  from  the  summons, 
is  also  too  indefinite,  and  is  not  teehnical  legal 
language.  A  deed  that  is  probative,  must  be 
held  to  be  the  free  and  voluntary  act  of  the 
party,  till  it  is  challenged  on  some  legal  ground 
of  nullity,  and  I  have  not  found  any  authority 
for  the  use  of*  undue  influence''  as  a  sufficient 
ground  for  reducing  a  deed.  There  is,  indeedt 
a  case  where  these  terms  are  used  by  the  editor 
of  the  Dictionary  of  Decisions,  but,  in  that  case, 
the  finding  by  the  Court  was,  that  there  was 
no Jraud.  You  must,  therefore,  have  evidence 
to  satisfy  you  that  there  was  fraudulent  influ* 
ence  used  to  induce  her  to  sign,  and  if  you 
are  of  opinion  that  there  was  fraud,  you  will 
make  a  return  in  terms  of  the  issue,  but  if  you 
are  satisfied  that  there  was  no  fraudulent  deal* 
ing  or  influence,  you  will  find  the  other  way. 
There  is  no  evidence  of  any  particular  acts  to 
influence  her,  but  the  case  is  rested  on  her 
weakness — ^the  nature  of  the  deed,  &c. 

Verdict — That  Mrs  Noble  was  not  in  such 
a  state  of  mind  as  to  enable  her  to  judge  cor- 
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rectly  with  regard  to  the  e£feet  of  the  deeds,  aa  RuTBBmroKD 
depriving  her  of  the  power  to  revoke  :  That  BAtRD.* 
they  were  not  her  free  and  voluntary  acts: 
That  there  was  not  sufficient  evidence  of  un- 
due influence,  and  no  evidence  of  her  setth'ng 
accounts,  or  being  able  to  subscribe ;  *  and  that 
the  reason  she  gave  for  using  notaries,  was,  that 
she  could  not  see  to  write. 


f^ 


Far»^th^  Jeffrey^  and  More,  for  the  Porauen. 

Cockburn  and  Wkigham,  for  the  Defenders. 

(Agents,  Andrew  Paterton  and  Alexander  Goidiiy  w.  ■.) 


PEEBZKT, 
TBC  LORD  CBIXF  COMlCIfSIOMXB* 


Rutherford  v.  Baird. 

A  N  action  by  a  law-agent  for  payment  of  the 
expence  of  defending  the  late  Mrs  M'Kinnon 
on  her  trial. 

Defence. — The  defender  did  not  employ 
the  pursuer,  nor  did  he  subsequently  render 


ISSft. 
Jan.  31. 
Finding  for  the 
defender^  on  a 
quetdon  aito 
hi*  liabilitj  in 
payment  of  an 
aoootint  of  law 


•  His  Lordship  directed  the  Jury  to  reconsider  their  ver- 
dict before  returning  one  of  not  proven ;  but  on  reoonndera- 
tion  they  adhered. 


i 
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RoTHKEFOKD  LoRD  Chief  COMMISSIONER.— This  cEse  de- 
Baiad.  pends  on  facts  and  circumstances,  and  requires 
minute  attention  to  what  occurred.  The  issue 
was  not  prepared  here,  but  is  sent  by  the  .Lord 
Ordinary,  to  ascertain  a  point  upon  which  he 
wishes  information.  The  question  we  are  to 
try  is,  whether  the  defender  is  h'able  to  pay 
the  pursuer  for  conducting  the  defence  of  Mrs 
M'Kinnon  ?  In  trying  this  question,  it  is  my 
duty  to  state  the  law,  and  yours  to  take  this 
principle  of  law,  and  to  apply  the  fact. 

The  law  of  this  case  is  very  simple,  and  the 
principle  applies  in  common  life,  as  well  as  in 
the  practice  of  the  lawyer.  To  raise  an  obli- 
gation to  pay  for  business  done,  it  is  not  neces- 
sary that  there  should  be  any  written  obliga- 
tion, or  that  there  should  be  an  express  pro- 
mise in  words  to  pay.  It  is  agreed  at  the  bar, 
and  is  correct  law,  that  such  an  obligation  may 
be  proved  by  facts  and  circumstances. 

In  the  present  case,  as  there  is  no  written 
or  express  agreement  proved,  it  is  necessary  to 
attend  to  the  nature  of  the  transaction,  and 
what  passed  between  the  parties. 

His  Lordship  then  stated  the  parol  evidence, 
and  afterwards,  when  commenting  on  the  written 
evidence,  he  directed  the  Jury  to  consider. 
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whether  the  pursuer  knew  that  the  defender,  Rotbsefokd, 
by  a  fictitious  sale,  had  got  [possession  of  proper-  Baied. 
ty  belonging  to  Mrs  M'Kinnon ;  because,  if  he 
did  not,  he  must  be  presumed  to  have  trust- 
ed to  the  defender's  personal  credit,  as  Mrs 
M'Kinnon  could  have  no  property  from  which 
he  could  be  paid.  The  Jury  must  put  what 
they  thought  a  reasonable  construction  upon 
the  letters,  and  say  whether  the  circumstances 
were  such  as  rendered  the  defender  liable  in 
payment,  or  if  he  was  only  liable  to  the  ex- 
tent of  the  proceeds  of  the  fictitious  sale,  and 
whether  the  money,  which  was  proved  to  have 
been  paid,  was  not  out  of  the  proceeds  of  that 
sale. 

No  case  requires  a  clearer  proof  than  such 
an  one  as  the  present ;  the  facts  should  be  such 
as  a  Jury  can  scarcely  doubt,  and  it  is  difficult, 
in  this  case,  to  lay  hold  of  any  one  point  infer- 
ring liability. 

As  this  is  an  issue  drawn  in  the  Court  of 
Session,  I  feel  anxiotis  as  to  the  verdict  to  be 
returned.  If  you  think  the  pursuer  has  not 
made  out  his  case,  you  may.  find  for  the  defen- 
der—4ut  if  you  think  he  has  made  out  his  case, 
it  is  difficult  to  say  what  finding  you  ought 
to  return,  as  the  verdict  must  be  returned  to 
the  Court  of  Session,  for  that  Court  to  find  the 
law. 


I 
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If  a  general  issue  had  been  seat^  then  a  rer* 
diet  upon  it  would  have  been  a  warrant  for 
judgmoit  here.  The  issue  would  have  befeni 
whether  the  defimder  alone>  w  along  with  Mrs 
M'KinnoD,  undertook  to  pay,  and  ^e  Jury 
oottld  then  have  distinctly  found  one  way  of* 
ether;  but  .here  the  question  is  so  put,  that,  if 
the  Jury  make  a  return  in  terms  of  the  issuer 
k  would  be  putting  a  point  of  law  on  the  faee 
ef  the  verdict.  This  you  must  try  to  avoids 
and  will  find  fot*  the  pursuer  ot  defender,  ac« 
cording  to  the  opinion. you  have  formed  on 
the  facts  and  circumstances. 


Verdict  "  For  the  defender," 

FuUarton  and  Rutherford,  for  the  Pursuer. 
Jefiretf,  Skene,  and  OiUies,  for  the  Deader. 
(Agetotii  damet  Bmiherjbrd,  w.  b.  and  Thomat  Syme^  w.  a.) 


1826. 
Feb.S8. 

CixcnmttBiicei  id 
which  a  penon 
was  not  held 
liable  in  damageB 
for  incaroeiatiiig 
a  penon  on  a 
caption  proceed- 
ing  on  a  homing 
with  an  erasure 
in  the  date. 


PRESEITT, 
TRK  LORD  CHIEF  COMMIBSIONER. 


Ramkine  v.  McLaren. 

•  •    •     t 

An  action  of  damiEiges  for  incarcerating  the 
pursuer  by  virtue  of  a  caption  following  on  vi. 
tlated  letters  of  homing,  and  for  again  incar- 
cerating him  for  payment  of  the  same  debt. 
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Drfrkce^— i-There  was  no  malioe^  real  dr      RAirtiirK 
constnictive»  and  the  piuniier  mSered  no  cfa^     MaclIrbr. 
wi^      The  trifling  mistake  ifor  which  vtiK 
agents  not  the  defender^  is  liable^:  was  correct- 
ed before  the  homing  passed  the  signets 

ISSUES.  .    ^ 

'<  Whether^  on  the  34th  day  of  April  18flS, 
"  the  pursuer  was  incarcerated  in  the  jdl  of 
**  Edinburgh,  and  detained  therein  until  die  4A 
"  day  of  July  1823,  by  virtue  of  letters  of  cap- 
"  tion  following  upon  vitiated  letters  of  hor»- 
<<  ing  and  poinding,  raised  at  the  instance  of 
''  the  defender^  upon  a  bill  of  exchange,  for  the 
"  sum  of  L.S2, 17ft^  4d.,  dated  the  14th  day^ 
"  July  1817,  due  by  the  said  pursuer  to  the 
**  said  defender  ? 

"  Whether  the  said  caption^  proceeding  on 
**  the  said  letters  of  homing,  was  put  in '  foice 
**  against  the  pursuer,  as  aforesaid,  to  the  loss 
**  and  damage  of  the  pursuer  ?'' 

Cunningham  opened  the  case  for  the  pur- 
suer, and  Moncreiff^  for  the  defender. 

Lord  Chief  Commissioner. — When  a  per- 
son is  imprisoned,  and  comes  with  a  fair  case, 
I  have  never  found  a  Jury  indisposed  to  ^ive 
him  reparation  for  the  actual  loss,  Bnisalatium. 
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Baveivx  But  when  a  pursuer  comes,  taking  adyantage 
of  an  accidental  error  as  the  foundation  of  hia 
action,  and  attempts  to  buckle  to  it  a  claim  of 
damage,  I  am  persuaded  you  will  dispose  of 
the  case  as  it  ought  to  be  disposed  of,  provided 
you  agree  with  me  in  thinking  that  no  damage 
has  been  sustained.  The  only  question  is  tlie 
manner  in  which  this  should  be  done. 

The  error  in  the  date  vitiates  the  document, 
biit  then  there  is  no  malice  shown,  and  law 
cannot  presume  malice  where  a  creditor  claims 
his  just  debt,  which  he  is  in  danger  of  losing  by 
prescription ;  besides,  no  damage  has  been 
proved.  The  fact  is,  that  he  was  imprisoned 
by  an  irregular  caption,  but  this  must  be  con- 
nected with  dams^.  Some  cases  are  founded 
on  a  disposition  to  injure,  but  that  is  not  prov- 
ed in  this  case ;  others  are  founded  on  actual 
loss,  but  here  the  evidence  shows  that  none  was 
suffered. 

On  the  whole,  I  do  not  think  there  is  any 
necessity  for  finding  nominal  damages,  which 
would  give  rise  to  a  question  whether  expences 
should  follow. 


Verdict — "  For  the  defender. 


>9 


Coekhurn  and  Cunningham,  for  the  Porsuer. 
Mtmereiff'dsA  J*  Miller,  fiv  the  Defender. 
(Agttti,  Greig  and  Pfddky  w.  8.  and  JUivM  Greig,  w.  i.) 
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Eakl  of  Fifk 


V, 


PRBBENT, 
THE  THREE  LORDS  COMMISSIONERS. 


EARLOFFirK't 

Trustees. 


Earl  of  Fife  r.  Earl  of  Fife's  Trustees, 

Certain  issues  were  tried  in  this  case  in  Oc-- 
tober  1816  and  March  1817,  and  the  verdicts 
returned  to  the  Court  of  Session.  An  appeal 
was  taken  from  the  judgment  of  that  Court, 
and  the  Lord  Chancellor  remitted  the  case, 
with  instructions  to  try  the  following  issue. 


tSSUE. 

"  Whether  the  instruments  of  trust-disposi- 
tion and  deed  of  entail,  both  dated  the  7th 
day  of  October  1808,  sought  to  be  reduced, 
being  in  law  probative  instruments,  were  not, 
or  either  of  them  was  not,  the  deeds  or  deed 
of  the  Earl  of  Fife  ?  and  whether  the  deed 
of  alteration  of  the  12th  day  of  November 
1808,  being  in  law  a  probative  instrument, 
was  not  the  deed  •f  the  Earl  of  Fife  ?'' 


CI 

cc 
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1835. 
March  9. 

Finding,  that  an 
inatrunientary 
witness  not  hav- 
ing seen  the 
subscription  of  a 
party  to  a  trust- 
deed  and  deed  of 
entail,  or  heard 
the  same  ac- 
knowledged, ren- 
dered them  not 
the  deed  of  the 
party. 

See  VoL  I.  p. 
89,  &c 


The  pursuer  produced  evidence  to  show  that 
Wilson,  one  of  the  instrumentary  witnesses, 
did  not  see  the  deeds  of  the  8th  of  October 
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EAftr  OF  FiFc   signed  by  the  Earl  of  Fife,  and  that  he  did  not 
Earl  ofVife's   hear  the  Earl  acknowledge  his  subscription. 

As  to  the  deed  of  November,  no  such  evidence 
was  given.  The  defender  did  not  give  any 
evidence. 

Cockbum,  for  the  pursuer.— The  question 
in  the  issue  is  simple,  but  there  are  various 
ways  in  which  this  may  not  be  the  deed  of 
Lord  Fife.  The  signature  may  be  forged^ 
&c«,  or,  though  there  may  be  no  impoaition» 
and  he  may  have  intended  to  execute  the  deed» 
he  may  not  have  done  it  legally.  This  is  ap« 
parently  a  probative  deed,  and  law  presumes  in 
favour  of  its  validity,  but  if  we  prove  that  it  was 
not  regularly  executed— -that  Wilson,  one  of 
the  witnesses,  was  not  present  when  it  was 
signed,  and  that  the  signature  was  not  acknow^ 
lodged  to  him,  then  the  fact  overcomes  the  pre* 
sumption.  Indeed,  the  admission  that  the 
witness  did  not  see  the  granter  sign  is  suf- 
ficient, as  a  hUnd  person  cannot  acknowleclge 
a  subscription. 

But  it  is  said,  that,  by  the  act  1  tiSl ,  this  defect 
does  not  render  the  deofji  null,  but  thet  it 
merely  subjects  the  witness  to  a  penalty.  This 
is  a  point  for  the  Court,  and,  therefore,  I  sub- 
mit to  them  that  it  mu«t  either  be  decided  Qt 
reserved. 
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Tliere  are  two  claflses  of  caseSi  from  which  I  ^^^^  of  piFfe 
wish  to  flepamte  the  present-^the  on^  jm  where  Barl  of  Fifx'b 
•here  has  been  rei  interventus-^the  other 
whera  the'granter  is  alive,  and  comes  and  ac- 
knowledges his  subscription^  in  which  case, 
there  is  a  perscmal  objection  to  his  challenging 
the  deed. 

It  is  admitted  that  the  deed  is  null,  provid- 
ed the  name  of  the  witness  is  not  subscribed, 
but  it  is  said  to  be  good,  provided  his  name  is 
there,  at  whatever  time  and  place  it  may  have 
been  added.  But  1540,  c.  I17»  requires  a 
real  witness*  to  the  signature,  and  1579  secures 
the  insertion  of  his  name  in  the  deed,  and  the 
subsequent  acts  secure  their  being  known* 
From  1579  to  1681,  there  are  many  cases  of 
deeds  being  reduced  on  account  of  the  absence 
of  the  witnesses;  and  the  question  now  is, 
whether  the  act  1681  alters  the  nature  of  a 
witness.  Pk^ctice  has  explained  what  is  meant 
by  witness  in  the  statute,  and  the  clause  enact* 
ing  the  punishment  has  remained  a  dead  let- 
ter. 

Sir  Geo.  Mack.  Obs.  on  16S1 — Bank.  I.  11,  26— 
Ersk.  in.  2.  ]  3«— Stevenson  v.  Stevenson,  Novem- 
ber less,  M.  l698S~BlMr  v.  Peddie^  Feb.  12,  1684, 
lLl$B^%^YaaKif^tr.  ftitdie,  Feb.  9,  1761,  M.  17047. 
~B«ll  on  Testing  Deeds,  2S9. 

Another  more  numerous  class  of  cases  is 


40Q  CASES  TRISD  IN 
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^AaLOF.FiFE   that  where  the  deed  was  not  cut  down,  be- 
£aiil  of  Fifb'i  cause  the  fact  was  not  made  out— but  if  the 

other  party  are  right  in  theur  construction^  the 
.Court  ought  to  have  refused  a  proof  of  the 
fact. 

Syme  r.  Donaldsoa,  llioy.  Sd>  1708,  M.  1671S— * 
Edmonstone  0.  Edmonstone,  Dec.  6,  1749>  M.  1690I — 
Young  V.  Glen,  Aug.  2,  1770,  M.  16905— Sibbald  v. 
Sibbald,  Jan.  18.  1776,  M,  169O6— Frank  D.Frank, 
July  9,  1793,  and  Nov.  3,  1795,  M.  16822 — Condie  w. 
Buchan,  June  S6,  l82S.  2  Sh.  and  Dun.  492. 

Against  all  these  is  the  single  case  of  Smith 
r.  Bank  of  Scotland,  25th  January  1821 ;  in 
which,  however,  the  House  of  l^vd^  ex- 
pressly reserved  this  point.  In  Naismith  t'. 
Hair,  the  testing  clause  stated  that  the  deed 
was  signed  and  sealed — ^the  Court  held  the  want 
of  the  seal  a  nullity. 

After  Mr  Cockbum  concluded.  Lord  Pit- 
in  illy  mentioned  the  cases  of  Campbell  v.  Ro- 
.  bertson,  Nov.  1698,  M.  16887,  Walker  v. 
Anderson,  June  8,  I716,  M.  16896,  where 
the  deeds  had  been  set  aside,  because  the  wit- 
nesses did  not  know  the  granter. 

« 

Mqncreiffl  for  the  defender, — There  is  here 
no  all^ation  of  fraud  or  facility,  or  that  the 
late  Earl  was  not  fully  aware  of  the  contents  of 
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the  deed;  but  the  puraoer  goes  upon  the  nar-    ib^a^l or FtFt 
row  ground,  that  one  ,of  the  instrumentary  wit*   Earl  of  FipbV 
nesses  was  not  present  at  the  time  the  deed  was 
subscribed,  and  that  the  Earl  never,  in  words, 
acknowledged  his  subscription. 

The  points  of  law  decided  are  enumerated 
by  the  Lord  Chancellor,  and  -it -is  then  laid 
upon  the  pursuer,  to  show  that  the  late  Earl 
did  not  know  the, contents  of  the  deeds,  but 
this  he  has  :not  attempted,  and  the  presump- 
tion' is,  that  he  did  know  them* 

There  are  two  views  of  the  authorities,  one 
entirely  for  the  Court,  the  other  mixed  with 
the  fact.  I  submit  to  the  Court  that,  suppos* 
ing  the  whole  fact  alleged  by  the  pursuer  to  be^ 
true,  it  does  not  warrant  the  conclusion  that 
this  was  not  the  de^d  of  Lord  Fife. 

In  1540,  there  is  nothing  of  this,  and  what 
IS  said  in  1579  of  the  witnesses  being  present,^ 
applied  to  subscription  by  notaries,  where  the 
authority  to  subscribe  must  be  proved.  The 
act  1681  does  not  require  the  presence  of  the 
witnesses,  only  they  must  subscribe^  and  be  dC" 
signedf  and  there  is  a  ^penalty  if  they  subscribe 
without  complying  with  its  provisions. 

Tliere  are  only  three  cases  on  this  subject : 
that  of  Stevenson  is  so  short,  that  we  cannot 
discover  the  groun4s  on  which  it  proceeded— 


^K)S  CAaBB  TRIBO  W  Mmh  9, 

Eakl  of  Fifs  that  of  Blair  was  a  eaae  of  foigei7w*.«Qd  Camp»- 
BablofFifb'i  heirs,  if  it  is  my  authority,  Aowb  tho  8b8iirdi<* 
TausTEEfi.      ^y  ^^  ^^^  ^  ^^  as  it  is  dear  the  import 

of  the  statute  was  misunderstoody  and  the  cum 
is  reprobated.  Smith  v.  Bank  of  Scotbmd  ia 
the.  only  case  where  the  point  has  been  diedd- 
e(jt»  and  that  ia  in  our  favour, 

Hie  object  oi  the  statute  was  to  prevent 
frc^udy-^this  would  encourage  it.  Sir  Geoige 
Mackenaie  is  in  our  favour  ;  and  it  is  clear  the 
object  of  the  act  was  to  end>le  a  person  to 
pn)ve  a  deed  against  a  party  denying  his  sub- 
acription*  The  object  of  the  statute  was  to 
support  a  true  deed,  aa  well  as  to  cut  down 
a  J&lse  one* 

The  only  direct  evidence,  in  this  case,  is  die 
instrumentary  witness  who  comes  to  swear 
against  his  own  act,  h$  his  subseriptioi^  is  an  at- 
testation that  he  either  saw  the  aubscription 
made,  or  heard  it  acknowledged-*-aU  Judgea 
hKve  agreed*  that  such  evidence  is  to  be  most 
niffrowly  silted. 

V^^alker  v.  Adatnson,   June  8,   I716,   M.  16896— 
•^Balfour  v.  Aplin  aiid  Steel,  Bell  Test  Doeds,  140-*- 

I^an  Chief  CoMMi8aiON£a.-^Tbe  judg- 
ment of  the  I/)rd  Chancellor  dearsd  away  all 
this,  and  we  are  not  here  trying  a  case  of  fiand 
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Mancre^ffl — ^Condie's  pase  in  1828,  and 
Smitk'8  in  1881,  are  the  most  important  for 
me  on  the  proof. 

It  is  said  to  be  impossible  for  a  blind  person 
to  acknowledge  a  subscription,  but  if  that  is  the 
ease,  there  is  no  use  in  this  trial,  as  it  is  admit* 
ted  that  the  witness  was  not  present.  The 
jtatnte  was  intended  to  support,  not  cut  down, 
a  probative  deed,  and  here  there  is  abundant 
^nowledgment  to  satisfy  the  statute.  Even 
as  Wilson  states  it^  the  case  is  not  hear  so 
strong  as  Condie's  case,  and  he  is  contradicted 
by  other  witnesses. 


Earl  op  Fife 

V, 

Eabl  of  Fira'i 
Tritstesb. 

Smith  V,  K  of 
Scot  June  25» 
1821. 

Condie  v.  Buch- 
an,  June  26, 
1823.  2  Sh.  and 
Dun.  432. 


Lord  Chief  Commissiokbr.  —  After  so 
much  ability  has  been  shown  on  both  sides, 
and  when  so  much  law  has  been  stated  to  the 
Court,  and  so  mkny  cases  of  fact  rested  upon» 
as  if  one  case  of  fact  could  clear  up  another,  it 
is  necessary  for  me  to  warn  you  that  you  have 
cmly  to  attend  to  the  issue,  and  that,  on  the  deed 
in  November,  there  being  no  evidence  given, 
yen  will  find  for  the  defender. 

It  is  unnecessary  to  detail  the  history  of  the 
case,  farther  than  to  say  that  it  was  carried  to 
the  House  of  Lords,  and  that  this  issue  was  di» 
raeted,  which  is  the  technical  method  of  ex- 
pressing what  you  haive  to  try.    If  this  entail 


^ 
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Ea^l  or  Firis    ig  a  nuIUty,  it  caHnot  be  the  deed  of  I^ord 
Earl  OP  Fife's   Fife — if  it  is  uot  executed .  accordiiig  to  the 

form  of  law,  it  is  no  deed,  and,  therefore,  it  is 
not  his  deed.. 

The  question  is  not  whether,  physically,  be 
put  his  signature  to  this  paper,  but  whether  it 
is  a  legal  deed  ?  This  is  not  the  issue  of  the 
,  party,  but  was  prepared  in  the  House  of  Lordi^ 
and,  in  directing  it,  the  Lord  Chancellor  anxi- 
ously states  that  this  writing  is  a  probative  deed. 
Why  is  it  so  anxiously  stated,  that  this  is 
probative  ?  The  reason  is,  that,  by  the  law  of 
Scotland,  a  probative  instrument  bears  faith 
every  where,  unless  it  is  set  aside,  it  is 
good,  but  is  voidable,  and  the  question  here  is, 
.whether,  on  all  the  circumstances  of  the  case 
.proved,  it  is  void?  The  law  you  must  take  as 
direction,  not  as  reasoning }  but  you  will  con- 
sider the  evidence,  and  there  must  be  such 
credible  evidence  as  satisfies  you  that  the  pur^ 
suer  has  made  out  the  burden  of  .proof,  the 
whole  of  which  lies  decidedly  upon  him.  It  is 
agreed,  in  this  case,  that  Wilson,  the  witness^ 
did  not  see  the  deeds  subscribed }  and,  there- 
fore, the  point  to  be  proved  is,  whether  the  Earl 
acknowledged  his  signature  to  him  ? 

Here  the  fii'st  question  is.  Was  it  vocally  ac- 
knowledged?    It  is  admitted  that  the  suk 
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McAhing  was  dot  seen,  aad  it  is  proved  that  Basl  pp  Firs 
there'was  no  vocal  ac^owledgment*  This! is  EaklowFve'u 
a  second  step  the  pursuer  has  made,  which  re- 
duces the  case  to  one  of  acknowledgment  by 
facts  and  circumstances.  The  question  is,  whe* 
ther  the  pursuer  has  brought  such  evidence  as 
satisfies  you  of  the  non-acknowledgment  ?  I 
cannot  draw  the  conclusion  that  there  is  no 
evidence  on  the  part  of  the  pursuer,  and  there* 
fore  .1  submit  Wilson's  testimony  to  you ;  it 
must,  however,  be  strictly  examined,  but,  aa  hi6 
swears  positively,  if  you  believe  him,  the  ver* 
diet  must  be  for  the  pursuer.    . 

It  is  material  in  weighing  his  testimony* 
to  consider  that  he  Cbmes  to  give  evidence 
against  his  own  subscription,  and,  therefore, 
his  credit  is  to  be  most  anxiously  weighed.  I 
can  quote  here  the  authority  of  the  Lord  Chan-* 
cellor.  Lord  Mansfield  and  Lord  Kenyon 
said  they  must  admit  such  a  witness,  but  that 
they  would  not  believe  him.  But  the  Lord 
Chancellor  said  (on  sounder  ground)  that  he 
would  receive  such  a  witness  with  the  utmost 
jealousy  and  anxiety  to  sift  his  testimony. 

It  is  a  most  important  step  setting  aside  a 
deed,  and  is  not  to  be  done  on  loose  grounds. 
It  is  impossible  for  me  to  say  that  Wilson's 
ronduct  is  quite  correct,  and  he  is  in  the  sitDa; 
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XArCLOPVm   tiokt  described  by  A»  Lord  Chaoeellor}  bvt 
EAUiopFiFk't   BtiU  you  musk  consider  whit  credit  is  due  t# 

him  in  the  circumstances  in  m^hich  he  comes 
before  you.  You  will  consider  his  appearance   ■ 
tiie  circumstances  in  which  he  stands^^tbe  fact 
kaving  been  brought  to  bis  vecolJectimi  at  a  le* 
^etit  date-^^his  havHag  given  the  same  evidence 
nine  years  ago — and,  on  the  whole  oif  cumstan- 
ees,  you  will  consider  whether  his  evidence  is  to 
be  rejected.     Ke  is  not  here  a  single  witness, 
bus  if  he  were,  there  are  circumstances  making 
it  proper  to  submit  his  evidence  to  you.     But 
there  is  another  witness,  in  some  respects,  in  a 
sijnikr  situation,  and  aH  his  testimony  differs, 
fifom  the  other,  as  to  Lord  Fife  coming  into 
the  room,  the  whole  evidence  will  require 
much  consideration.     There  are  a  number  of 
other  witnesses  brought  to  speak  to  other  facts, 
and  they  vary  in  certain  points,  which  proves 
that  they  are  not  in  combination,  it  being  a 
terite  observation,  that  witnesses  agreeing  in 
minute  and  unimportant  circumstances  shows 
previous  concert. 

You  will  consider  the  situation  in  which  the 
testimony  is  given.  We  are  now  in  182£,  and 
these  witnesses  are  speaking  to  faots  which 
took  place  in  1808,  and  if  you  think  this  sufl 
ficient  to  account  for  these  differences,  then 
the  testimony  goes  to  support  Wilson.     The 
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day  on  whiob  tlto  fads  happened  itm  a  narind  ^^^  or  Vips 
oMb  being  the  day  fdlowing  the  last  renfe^dajr  SABLorFivsli 
Lord  Fife  ever  attended.    They  knew  that  the     ^"'«™'- 
4eed9  were  going  forwaid*  but  there  vvns  no* 
thing  particularly  to  draw  their  attoirtion  b*  tho 
faets  which  they  state,  and  there  is  a  remai^- 
aUe  discrepancy  in  their  testimony  aa  to  Sitf 
James  Duff  being  there  at  the  time.     StiU  thero 
lis  nothing,  on  cross-examination,  or  othenvisep 
aflEecting  the  characters  of  the  witnessesi  and  ]£ 
yon  credit  them,  their  evidence  tends  to  anp^ 
port  Wilson's  evidence. 

On  consideration  of  the  stttutes  and  deci- 
sions^ we  are  all  o(  opinion,  that,  if  the  sign»> 
tare  was  not  acknowledged,  the  deed  is  not 
good  in  law.  This  leada  to  inquire  what  in 
law  is  an  acknowledgment  ?  I  lay  it  down  to 
you,  that  the  acknowledgment  must  be  desff 
and  explicit.  How  does  it  stand  here  ?  There 
is  undoubted  evidence,  (and  it  is  admitted,) 
that  there  was  no  acknowledgment  to  the  wit«* 
ness  in  words.  With  respect  to  any  other  ac« 
knowledgment,  in  my  opinion,  it  mast  be  dear 
and  explicit,  and  1  have  not  found  any  case  in 
which  a  virtual  acknowledgment  or  equipdtent 
has  been  sustained.  But  it  is  not  necessaiy  to. 
carry  ikxe  doctrine  so  far  in  this  case,  as,  ac- 
cording to  the  evidence  of  the  two  inatru** 


SakiofFipx    mentaty  witnesses^  if  you  believe   either  .of 
SauopFipb's   theiDy  it  does  not  i^pear  that  there,  was  any 
'^^"""      acknowledgment  either  express  or  virtual.  Sup- 

pose  Lord  Fife  was  in  the  rooih  with  Wilson, 
stfll  it  is  admitted  now^  in  terms  of  the  verdict 
given  at  the  former  trial,  that  he  was  blind—* 
he  sat  neat  the  fire — Forteith  was  as  near  Wil» 
son,  and  he  did  riot  hear  the  dictating  the  test- 
ing dause ;  and,  in  these  circumstances,  it  would 
be  going  far  to  say  that  the  sigpature  was  ac« 
knowledged,  but  you  are  to  say  whether  it  was 
or  not* 

This  is  a  plain  dry  question  for  a  Court  of 
Justice,  and  you  are  not  to  consider  it  in  refer- 
ence to  the  nature  of  the  deeds,  or  the  pro* 
priety  of  the  provisions  which  they  contain.  It 
is  a  probative  deed  on  the  face  of  it,  and,  as 
such,  law  leans  to  support  ft ;  but  if  the  wit- 
ness neither  saw  it  subscribed,  nor  heard  or  ob- 
tained a  distinct  acknowledgment,  then  your 
duty  is  to  draw  the  conclusion,  that  the  late 
Lord  left  a  nullity  behind  him,  and  that  there 
should  be  a  verdict  for  the  present  Lord. 

Thomson. — We  beg  to  except  to  the  dh'ec- 
tion: 

1.  That  if  there  was  no  acknowledgment, 
there  was  no  deed. 
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•  2.  That  acknowledgment  must  be  clear  and 
explicit. 

.  H^  Lwbhip  then  read  to  the  Jury  hia  di- 
rections upon  the  point  in  the  terms  above 
-stated. 


509 


DiCKiB 
DiCKIB. 


Verdict — '*  Finding  that  the  instruments  of 
''  trust-disposition  and  deed  of  entail,  both 
«  dated  the  7th  day  of  October  1808,  were  not 
^*  the  deedaof  the  Earl  of  Fife ;  and  with  regard 
^<  to  the  deed  of  alteration  of  the  1  Sth  day  of 
*^  November  1808^  they  find  for  the  defend- 
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J.  A,  Murray,  Jeffrey,  Cockbum,  and  RoberUon,  fbr 

the  Pursuer* 
Thomson,  Moncrtiff,  and  FuUartonf  for  the  Def^tndera. 

(Agents,  Walter  Cock^  w.  s.,  and  Jamee  JoUie^  w.  a.) 


P&E8EWT, 
LOmD  GILLIES. 


Dickie  t;.  Dickie. 


18S6. 
July  12. 


Finding  for  the 

An  action  of  damages  against  a  brother  of  the  .c^a  of  ww^~ 
pursuer,  and  the  medical  person  who  granted  ^t^b^Ibj 
a  certificate— the  Sheriff,  and  several  other  in-  •JSGw!  ^ 


MO 
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Ineompetent  to 
impeach  ioci- 
denully  a  pro- 
eeeding  in  the 
Court  of  Session, 
or  to  show  that 
no  authority  was 
given  for  the  ap« 
plication  to  that 
Court. 


dmdutby  fer  having  oniaed  the  piusuer  to  be 
confiaed  as  a  lunatic. 

DBFENG£.«^The  generd  defence  was,  that 
te  pursaer  waa  insane.  There  wi^se  separate 
defences  for  the  $heri£^  and  some  of  the  other 
defenders. 

Issues. 

The  qneetion  in  the  issues  was»  whether  the 
punner  was  ^  sane  mind,  and  whether  the  de- 
fendtrs  caused  him  to  be  apprehended  and  con- 
fined as  a  lunatic  ?  &c. 

After  several  witnesses  had  been  examined^ 
it  was  proposed  to  give  evidence,  that  the  bro- 
ther of  the  pursuer  had  got  possession  o^  and 
misapplied  the  funds  of  the  pursuer ;  and  it 
was  afterwards  proposed  to  call  the  brother  of 
the  pursuer  to  prove  that  he  gave  no  authority 
for  the  application  to  the  Court  of  Session. 

Jeffrey. — That  was  a  regular  proceeding 
under  authority  of  the  Court  of  Session. 

Lord  Gillies. — That  proceeding  is  unim- 
peached  and  uttaapeachaUe.  -  The  pcesent 
ease  dq)ends  entiidy  oft  tlK  asiiity  of  the  per* 
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It  is  a  very  tenous  and  delicate  queition  fbr 
the  Court  and  Jury,  and  we  have  a  right  to> 
expect  eyidence  of  persons  of  Bkni.  The  evi- 
dence  of  the  witnesses,  coachmen  and  otherst 
we  ha?e  had,  though  perfectly  respectable,  is 
not  such  as  we  are  entitled  to  expect.  I  think 
you  should  go  to  the  important  part  of  your 
case,  and  produce  medical  evidence. 

A  gentleman  appears  in  another  Court  with 
the  same  authority  as  the  counsel  appear,  here, 
and  can  I  take  evidence  as  to  their  having  ap* 
peared  without  a  written  mandate. 

Napier^  for  the  pursuer. — This  is  a  most 
distressing  case,  as  the  pursuer  was  taken  up 
by  the  police  when  drunk,  and  was  carried  to  a 
lunatic  assylum.  The  person  who  certified 
him  insane  was  not  a  qualified  surgeon;  and 
the  Sheriff  improperly  granted  the  warrant. 
The  pursuer  is  entitled  to  damages,  whether 
the  parties  acted  from  malice^  interest,  or  care- 
lessness. 

Jeffirey. — ^^Tbe  case  has  been  improperly 
narrowed,  by  calling,  as  parties,  those  who  could 
have  best  given  evidence.  There  ia  no  ques- 
tion  here  on  the  violation  of  the  statute,  and 
the  Sheriff  is  not  liable  unless  he  acted  mali- 
cioualy,  and  none  of  them  are  liable  here* 
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The'  property  was  well  managed,  and  a  dis- 
chaige  granted. 

'  Pyj>er.— ^The  defenders  are  bound  to  prove 
insanity.  We  found  on  the  act,  to  show  what 
l&e  qualification  of  the  medical  person  should 
be,  and  that  the  negligence  of  the  Sheriff 
amounted  to  what  the  law  holds  malice.  Pit- 
cairn  v.  Deans,  18th  February  1715. 

Lord  Gillies. — Did  the  libel  in  that  case 
charge  malice?  That  case  does  not  warrant 
the  conclusion  ;  it  does  not  support  a  case  where 
malice  is  alleged. 

ft  ^ 

'  Pyper.-^There  are  others.  Anderson  v» 
Ormiston,  &c.  3d  January  1750,  M.  13949  j 
Bell  V.  Baillie,  2d  November  1 74*,  M.  1395 1  ; 
Ersk.  IV.  4,5,  and  31,  Steel  c;.  Ramsay,  14th 
February  17*3,  M.  13952. 

Lord  Gillies. — I  am  sorry,  almost  asham- 
ed of  the  length  of  time  occupied  with  this 
case,  which  I  consider  as  one  not  of  much  dif- 
ficulty. The  regular  form  of  finding  insftnity, 
is  by  a  cognition  before  a  Jury ;  and,  in  that 
case,  the  observations  as  to  the  onus  prohandi 
apply,  but  that  proceeding  is  seldom  resorted 
to,  except  whei*e  there  is  considerable  proper- 
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ty,  and  is  not  resorted  to  in  the  common  case,  Pick» 
where  measures  must  be  taken  immediately  Dicki«. 
for  the  sake  both  of  the  individual  and  of 
others. 

A  prosecution  of  the  nature  of  the  one  now 
be£^re  us,  is  unprecedented  in  Scotland,  and 
there  have. been  few  even  in  England.  Little 
information  is  to  be  got  from  such  as  have  been 
tried,  as  they  are  cases  of  the  blackest  kind. 
This,  on  the  contrary,  is  an  accusation  not  of 
one,  but  of  a  number  (seven)  of  persons,  and 
some  of  them  of  the  most  amiable  dispositions, 
of  a  combination  against  this  individual,  and 
all  without  the  smallest  proof  as  to  any  of  them. 
None  of  them  have  any  interest  except  the 
brother,  and  he  could  gain  nothing  by  his  si- 
tuation of  factor  loco  tiitorhn   - 

It  is  clear,  in  this  case,  that,  if  the  defenders 
truly  and  bona  fide  held  this  person  to  be  in- 
sane, or  had  any  rational  and  tolerable  ground 
for  acting  as  they  did  on  every  principle  of  jus- 
tice and  humanity,  it  is  evident  that  they  are 
not  liable  for  having  exceeded  their  duty.  If 
they  had  reasonable  ground,  and,  still  more,  if 
they  had  sure  ground  for  believing  him  insane, 
the  pursuer  has  no  case. 

It  is  impossible  to  say  the  proceedings  were 
quite  regular,  but  the  act  prescribes  the  penaU 
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tie%  and  these  may  be  sued  for  fffaether  the 
person  is  saiae  or  not,  and  though  the  proceed- 
ing may  have  been  for  the  benefit  of  the  person 
confined. 

The  proceedings  as  to  the  property  of  the 
pursuer  were  necessary  and  proper,  and  from 
the  certificates  obtained  in  that  proceeding,  and 
of  the  late  Dr  Gregory  at  a  subsequent  period, 
I  cannot  entertain  a  doubt  of  his  being  insane. 
Something  was  said  as  if  Dr  Gregory  had  seen 
a  different  individual.  I  confess,  an  accusation 
of  a  criminal  fraud,  brought  forward  in  this 
manner,  fills  me  with  astonishment 

It  is  only  by  proof  of  fraud,  or  such  negli* 
gence  as  amounts  to  malice,  that  damages  can 
be  given  in  this  case,  and  you  must  say  whe- 
ther you  think  either  proved — to  me  it  appears 
that  there  is  not  a  vestige  of  either. 

Verdict—**  For  the  defenders  on  all  the 


i(  locraiuM  " 


Pffpet,  NapHTt  and  Maidment,  (far  the  Pnnuer. 
Jeffrey,  Cockbum,  and  A.  Wood,  §ot  the  Defenders. 
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EZSCUTOBS. 


Lord  pitmilly. 


Gordon's  Executors  v.  Dunlop.  ,^?«*- 

Julj  13. 

An  action  of  damages  against  the  trustee  on  a   ^^S^^^JJI^"* 
sequestrated  estate  for  having  caused  the  pur-   ™  ^^  ^ 
suer  to  be  apprehended  and  detained  for  some   maga  for  mar- 

.  /•  •  ceratiog  a  ponton 

hours  by  virtue  of  an  mcompetent  decree  of  on  a  decree  of  an 

1       -r    1         A  ji     •     1  inoompetent 

the  Judge- Admiral.  court. 

Defence.— -The  defender,  in  discharge  of 
his  duty,  was  bound  to  put  in  force  the  decree 
which  he  got  from  the  bankrupt. 

issues. 

The  issues  contained  admissions  that  the  de- 
fender was  trustee  on  a  sequestrated  estate-*^ 
that  Mrs  Gordon  was  apprehended  at  his  in- 
stance, by  virtue  of  a  decree  obtained  by  the 
bankrupt  in  the  Admiralty  Court'^-^hat  the  de- 
cree had  since  been  set  aside  in  the  Court  of 
Session,  and  decree  of  repetition  pronounced  in 
favour  of  the  pursuer. 

The  question  then  was.  What  loss  and  da- 
mage the  pursuers  had  suffered  in  consequence 
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Gordon's 
Executors 

Dun  LOP. 


of  the  Admiralty  decree  having  been  put  in 
force. 

A  n  objection  was  taken  by  the  defender  to 
the  question,  whether  the  bankrupt  had  said 
that  the  decree  was  not  to  be  put  in  force. 

Lord  Pitmilly. — I  think  I  must  admit  the 
evidence. 

The  defender  afterwards  tendered  the  bank- 
rupt as  a  witness ;  to  which  it  was  objected, 
that  he  is  undischai^ed. 

On  the  other  side,  it  was  maintained,  that 
the  action  was  against  the  trustee  personally, 
and  that  the  bankrupt  bad  no  direct  interest  in 
the  result  of  this  case. 

Lord  PrrMiLLY. — I  think  he  is  not  admis- 
sible. He  is  an  undischarged  bankrupt,  and 
this  is  an  action  by  which  his  estate  may  be  di- 
minished. 

J^rey  and  Brownke  maintained,  That  da- 
mages must  be  found. 

Cockbum  admitted,  That,  if  carelessly,  read, 
the  issue  might  imply  this,  but  maintained 
that  the  defender  was  bound  to  act  as  he  did. 


Lord  FiTMiLLY.^^-^This  case  has. detuned 


^ 
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you  longer  than  I  expected,  and  there  is  some 
nicety  in  it,  but  I  am  of  opinion  that  you  must 
find  a  verdict  for  the  pursuer ;  but  there  is 
every  thing  to  extenuate  the  blame  of  the  de- 
fender. 

It  is  clear  from  the  way  in  which  the  issue  is 
drawn,  that  you  must  find  against  the  defender, 
as  the  question  is  not  whether  damage  was  suf- 
fered, but  what  loss  and  damage  ?  Independent 
of  the  construction  of  the  issue,  this  is  clear,  as 
Mrs  Gordon  was  apprehended  for  a  debt  that, 
so  far  as  appears,  was  not  due  by  her  j  and  if 
she  was  apprehended  for  a  debt  not  her  own, 
that  was  an  illegal  act,  and  must  infer  damage. 
Being  a  decree  of  an  incompetent  court,  I 
would  not  have  held  sufficient,  as  it  is  a  com- 
mon practice  to  bring  such  cases  before  the 
Admiralty  Court;  but  the  pursuer  being  appre- 
hended, and  in  the  hands  of  a  messenger  for  a 
debt  not  her  own,  entitles  her  to  a  verdict.  A 
person  ought  to  be  cautious  in  apprehending 
another,  but  there  was  every  thing  in  the  con- 
duct  of  Mrs  Gordon  to  diminish  the  damages  ; 
and  if  the  defender  had  been  able  to  prove  that 
he  sent  the  letters  that  were  mentioned,  the  ver- 
dict might  have  been  for  him ;  as  a  person  receiv- 
ing such  letters,  and  not  answering  them,  must 
take  the  consequences.     A  Bill  of  Suspension 
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was  proper^  but  not  necessary  to  entitle  the 
party  to  damages,  as  every  one  ought  to  be  caiu 
tious  in  using  diligence. 

I  could  wish  the  case  had  not  been  brought ; 
and  if  the  defender  were  personally  liable, 
scarcely  any  sum  would  be  too  small^  for  the 
damages. 


Verdict^-^^  For  the  pursuenu-^Damages 
«  L.  10." 

Jeffrey  and  Browntee  for  tbe  Panraen. 
Coekbum  and  Robertson  for  the  Defender. 

(Agents,  Giibert  Lwg  and  Mackenzie  j-  /imm»»  w,  8.) 


rnxBXNT, 

LORD  PITMILLT. 


182ft. 

Jtdj  1ft. 

Finding  for  the 
defender  on  two 
iMues,  one  as  to 
a  deed  being  the 
dead  of  a  partj, 
the  other  as  to 
the  property  be- 
ing conveyed  in 
trust. 


Scott  v.  Wilson. 

Reduction  of  two  deeds  on  the  ground  of  fa^ 
cility«  fraud,  and  intoxication ;  or  to  haye  it 
found  that  they  conveyed  the  property  in 
trust. 

Defence. — The  conclusions  of  the  sum- 
mons are  inconsistent; — ^trust  can  only  be 
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proved  by  writ  or  oath/  aad  no  sueh  proof  is        ^^ott 
Offered.  WiLsoK. 

ISSUES. 

'^  Whether  the  release  and  assignation,  dated 
*^  the  11th  September  1815,  and  now  sought 
«  to  be  reduced,  and  the  supplementary  dispo- 
**  sition  and  assignation,  dated  the  7th  October 
**  1815,  also  sought  to  be  reduced,  were  not, 
**  or  either  of  them  was  not  the  deeds  or  deed 
**  of  John  Chakners,  some  time  butcher  in  Al- 
*<  loa,  and  now  residing  in  Edinburgh  ?    Or, 

**  Whether,  at  the  time  of  receiving  the  said 
**  deeds,  or  either  of  them,  the  said  John  Wil- 
<*  son  agreed  to  hold  the  property  conveyed  by 
^*  the  said  deeds  in  trust,  for  behoof  of  the  said 
'<  Margaret  Newknds  ?" 

This  case  was  in  Court  for  a  considerable 
time,  on  a  summons  concluding  merely  to  have 
the  deeds  reduced  and  set  aside}  and  special 
issues  were  framed*  But  a  new  summons  was 
brought  containing  other  grounds  of  reduction, 
(&cility)  and  the  conclusion  for  having  it 
found  that  the  deeds,  if  genuine,  were  granted 
in  trust. 

A  motion  was  made  in  May  1821,  before      ^^\q 
Lords  Chief  Commissioner  and  Pitmilly,  to  hold 
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(^May  18, 1821.) 


Before  return- 
iog  a  case  to 
the  Court  of 
Sctaion  on  the 
ground  of  delay, 
the  Jury  Court 
will  judge  of  the 
probability  of 
the  party  being 
held  as  confetB- 
cd. 


the  pursuer  confessed  for  not  proceeding  to 
trial. 

Jeffrey^  for  the  pursuer. — The  delay  has 
been  reasonable,  and  the  Court  ought  to  con- 
sider and  decide,  whether,  in  the  circumstan- 
ces, it  was  reasonable  or  not,  as,  in. another 
case,  the  First  Division  held,  that,  by  the  case 
being  transmitted,  they  acted  ministerially  in 
holding  the  party  confessed. 

Moncreiffi — The  summons  was  raised  in 
1817f  and  the  question  is,  )¥hether  we  are  not 
entitled  to  a  remit,  as  it  is  only  the  Court  of 
Session  can  judge  of  this  ? 

Lord  Chief  Commissionee— ^The  case 
was  sent  here  in  May,  and  the  issues  were  set- 
tled on  the  21st  of  June  1820.  It  is  now  in  a 
very  singular  situation,  and  we  must  exercise 
our  disc^^tion  on  the  subject,  otherwise,  it  is 
vain  to  argue  it.  If  the  Court  of  Session  alone 
are  to  judge,  then  we  must  send  it  back ;  but 
it  is  said  that  they  hold  themselves  bound  to 
put  in  force  the  regulation,  merely  on  the 
ground  of  our  having  transmitted  the  case. 
If  the  case  is  sent  back,  the  question  is,  whether 
the  Lord  Ordinary  should  exercise  his  discre- 
tion, or  whether  the  discretion  should  be  exer- 
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cised  here.  The  nature  of  the  case-— the  neeeasi-* 
ty  of  examining  the  trustee  in  London— and  it 
having  been  necessary  to  change  the  agent — 
are  all  circumstances  accounting  for  the  delay, 
and  leading  us  to  think  that  the  same  decision 
which  we  now  give  would  be  given  in  the  Court 
of  Session,  and  if  so,  the  additional  expence 
occasioned  by  the  transmission  would  be  unne- 
cessary. 

We  have  seen  sufficient  to  induce  us  to  call 
on  the  party  to  try  next  Term,  or  immediately 
after ;  and  a  very  strong  case  must  be  made 
out  to  induce  us  to  delay  the  case  again. 


Scott 

V. 
WlUOK. 


At  the  trial  aeency  was  obiected  to  a  wit*    ^  v^^^  ^^^' 
ness  who  baa  been  present  when  some  of  the   Detiifpreieptat 

.  .  .  .  the  precognition 

Other  witnesses  were  precognosced,  and,  on  a   of  oOien. 
hint  from  the  Court,  the  pursuer  did  not  insist 
on  his  being  examined. 

A  witness  being  called  to  prove  what  New- 
lands,  the  wife  of  Chalmers,  had  said  of  the  post- 
nuptial contract  of  marriage,  by  which  the  pur- 
suer was  appointed  trustee,  and  upon  which  his 
title  to  pursue  depended. 

J^ey. — ^The  title  to  pursue  has  been  sus- 
tained, and  the  defenders  are  not  entitled  in- 
cidentally to  question  it. 

Moncreiff. — The  deed  is  connected  with 
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Scott        th»  ifl8ue»  uxd  it  IS  oot  as  questioning  the  tide 

Wilson.         of  the  pUTSIier. 


Lord  Fitmillt.— I  think  Mr  Moncreiff 
has  stated  suflBcient  reason  for  allowing  the 
question. 


A  letter  from  a 
trustee  who  is  a 
party  in  the 
cause,  and  bad 
been  agent  in 
another  cause  for 
the  person  in- 
terested in  the 
trust,  is  not  evi- 
dence. 


A  letter  was  tendered  in  evidence  from  the 
late  Mr  Berry,  one  of  the  trustees,  giving  an 
account  of  a  meeting  with  the  defender  Wil- 
son. 

J,  A.  Murray^  objects.— This  is  not  an 
oath,  but  a  letter  from  the  agent  to  the  party, 
and  cannot  be  evidence  in  his  {avouT. 

Jeffrey. — This  19  not  an  oath,  but  the 
writer  is  dead.  The  letter  was  written  two 
years  before  the  action  was  brought,  when  he 
was  not  a  trustee,  and  had  no  bias ;  before 
his  death,  the  writer  renounced  all  benefit. 
The  only  ground  is,  that  he  was  agent  in  an- 
other case,  but  that  was  not  with  this  defender. 
It  was  always  held  that  this  might  be  used  in 
proof  of -fraud,  and  we  hope  the  Court  will  also 
receive  it  in  proof  of  the  trust. 

Moncreiff. — If  this  is  admitted,  any  one 
may  make  evidence  in  the  prospect  of  bringing 
an  action.  He  was  agent  in  support  of  an  in- 
terest adverse  to  the  present  defender.     We 
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have  reason  to  oomplaLD  of  an  issue  as  to  trust 
having  heea  granted. 

Lord  Pitmilly.-— This  is  a  nice  and  diffi* 
cult  point,  and  I  wish  I  had  had  more  time  ta 
consider  it.  This  is  clearly  inadmissible  in 
proof  of  the  trust,  but  I  cannot  reject  evi« 
dence  of  fraud.  Had  the  trust-deed  been 
granted  before  the  letter  was  written,  I  could 
not  have  received  it,  and  the  case  might  have 
been  preparing  at  the  time,  though  he  was  not 
then  a  trustee.  His  being  agent  before  this 
letter  was  written,  and  afterwards  becoming 
trustee,  is  also  a  strong  circumstance,  and  how 
is  it  made  out  that  his  heir  is  not  liable  for  ex* 
pences  ?  If  he  had  only  been  trustee,  it  might 
not  have  been  sufficient ;  but,  on  the  whole, 
though  the  point  is  nice  and  difficult,  I  do  not 
think  mysdf  entitled  to  receive  the  letter. 

Jeffr^^-^ThiB  is  a  case  peculiarly  fit  for 
a  Jury,  as  the  conclusion  is  to  be  drawn  from  a 
true  construction  of  the  circumstances,  rather 
than  from  any  legal  question,  or  the  credit  due 
to  any  witness.  The  practical  question  is, 
whether  this  was  a  transaction  by  which  two 
sfeupid  people  were  derived  of  a  patrimony  of 
L.  7000,  by  a  designing  cattle*dealer,  for  the 
sum  of  L.  100  ? 
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Scott  1^6  issue  is  general,  and  comprehends  every 

Wilson.      valid  ground  of  objection  to  this  as  the  legal 

deed  of  the  party,  whether  it  is  challenged  on 

the  ground  of  incompetency — of  the  want  of 

witnesses — of  fraud— or  of  facility,  fraud,  and 

Maitiapd  v.         Circumvention — error  in  substantialibus—^aid 

Vtxgustm^  ret). 

13, 1729.  enorm  lesion.    Cases  have  been  decided  which 

MMkay  v.  Max-  clcarly  provo  that,  though  no  one  of  these  se- 

7762.  M.'  49S3.  parately  may  be  sufficient  to  cut  down  a  deed, 

ford,  July  28,  '  stiU,  whon  taken  together,  they  may  be  suffi- 

1780.    1  Ste.        ^.  „. 
and  Cn.  App.         ClCUt. 

L^'J!%ayior,        ^^  ^^  *^^  ^^^  sccond  issuo  cau  only  be  proved 
1^^  Mid^Bd.      by  oath  or  writ  of  party,  but  the  statute  does 

not  apply  to  cases  of  fraud  like  the  present,  and 
even  the  writings  very  nearly  prove  it. 

Moncreiff. — ^This  is  a  singular  case.  It  is 
a  reduction,  not  by  the  party,  though  he  is 
alive,  but  by  others;  and  after  the  case  was  set 
down  for  trial,  and  delayed  on  an  offer  of  com- 
promise, this  new  action,  with  inconsistent  con- 
clusions, is  brought,  the  issues  in  which  de- 
stroy each  other. 

The  deed  in  favour  of  the  pursuers  is  dated 
in  1816,  and  shows  that  they  did  not  believe 
this  man  fiicile.  But  it  is  said,  the  issue  is  suf- 
ficient to  try  the  case,  whether  the  deeds  were 
fair  or  fraudulent,  and  to  enable  the  party  to 
try  his  case  on  the  various  circumstances,  sepa- 
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FBtely  or  complexly.    My  view  is,  that  it  is  in-        Scott 
tended  to  cover  every  ground  of  reduction  that      Wilsok. 
is  legal  and  relevant,  and  that  is  set  forth  in 
the  summons  and  condescendence. 

Here  the  allegation  is  not  incapacity,  or 
such  error  in  substantialibus  as  is  sufficient) 
but  the  case  is  one  of  facility,  circumvention, 
and  enorm  lesion.  Fraud  is  out  of  the  case. 
There  is  no  evidence  of  facility,  and  facility  by 
itself  is  not  sufficient ;  neither  is  inadequacy 
of  the  consideration  proved,  and  they  have  not 
proved  the  amount  of  property  conveyed. 

By  1696,  c.  25,  proof  of  trust  is  incom- 
petent, except  by  the  oath  of  the  trustee.  I  ad- 
mit, that,  if  the  deed  is  set  aside  on  the.  ground 
of  fraud,  this  does  not  apply. 

Wight's  case  was  exactly  the  same  with  the 
present,  and  there  was  a  case  tried  at  Dum- 
fries. But  it  is  impossible  to  argue  from  one 
case  of  this  sort  to  another. 

Lord  Pitmilly. — The  general  nature  of 
this  case  is  simple,  and  there  is  no  such  differ- 
ence of  opinion  on  the  point  of  law  as  to 
require  much  explanation.  The  pursuer  insists 
on  the  total  reduction  of  two  deeds  on  the 
ground  of  facility,  fraud,  and  circumvention, 
and  enorm  Jesion,  and  he  must  prove  them  all 
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Bcorr        to  succeed  in  a  redttctioii.    Buti  if  he  fiasb  in 
Wilson,      this,  he  Biaintamd  that  the  eonvfrfnee  mm  in 
tru^t. 

The  first  issue  is  verj  general,  and  the  ques- 
tion in  it  is,  whether  this  was  legally  the  deed 
of  Chalmers  ?  or,  as  expi^ssed  by  the  counsel* 
it  applies  to  all  the  gtaunds  of  redttctioi^  in  so 
far  as  they  are  relevant^  and  m  they  are  staled 
in  the  summons. 

In  this  case  the  question  is,  whether,  on  hU 
tending  to  the  evidencei  these  deeds,  in  yoor 
opinion,  were  obtained  by  fraud  and  eircumvcn'- 
tion  operating  upon  a  weak  and  facile  mind, 
and  are  to  the  great  prejudice  of  the  granter? 
If  you  are  of  opinon  that  all  these  pmntsare  made 
out,  then  your  ver^ct  will  be  for  the  pursuer) 
but,  if  all  three  are  not  made  oat,  then  your 
verdict  will  be  for  the  defender.     The  pursuer 
must  make  out  facility  to  the  extent  law  holds 
necessary — he  must  also  prove  lesion---*4md  like* 
wise  that  all  was  done  by  fraud  and  circumven- 
tion. Facility  to  a  great  extent,  and  lesion  to  the 
greatest  amount,  are  not  sufficient  without  fraud 
and  circumvention ;  for,  unless  a  person  is  in 
such  a  state,  that,  if  he  were  taken  before  a 
Jury,  he  wodld  be  cognosced  as  a  lunatic  or 
idiot,  he  is  held  capable  of  managing  his  own 
a&irs.    At  the  same  time,  if  the  facility  and 
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lesion  are  graaty  then  slighter  proof  of  fraud  and 
ciicumrention  are  sufficient^  which  is  the  only 
limitation  I  can  make  of  the  doetrinei  when  ap« 
plied  to  the  pecnliar  circumstances  of  this  cause. 

This  being  the  case,  you  must  take  the 
whole  evidence  for  the  pursuer  into  considera* 
tion  on  the  three  points.  It  is  not  suffix 
cient  that  you  disapprove  of  the  deeds,  but» 
taking  the  law  laid  down,  you  must  consider  se*- 
parately  the  evidence  of  the  three  points. 

The  evidence  of  lesion  is  not  extensive, 
or  very  precise,  but  is  sufficient  to  show  that 
the  sum  given  was  inadequate. 

The  import  of  the  evidence  of  facility  (which 
his  Lordship  read)  is,  that  this  man  was  easily 
led,  though  there  is  also  evidence  of  an  oppo* 
site  description. 

The  chief  point  is,  whether  there  was  fraud 
and  circumvention  in  obtaining  the  deeds? 
Was  Wilson  aware  of  the  decision  of  the  Privy 
Council,  and  Chalmers  ignorant  of  it  ?  Did 
Wilson  or  Chalmers  press  the  bargain  ?  Was 
Chalmers  kept  in  a  state  of  intoxication, 
or  was  advantage  taken  of  his  being  addict- 
ed to  it  ?  The  transaction  may  not  be  pro- 
per or  commendable,  but  you  must  look  nar- 
rowly to  it  before  you  find  fraud.  His  Lord- 
ship then  stated  the  facts  which  led  him  to  the 


5M  CA8B8  TRIB0  IN  July  15,' 

coocliuion,  that  no  man  of  propor  fteling  would 
approve  of  such  a  transaction,  but  that  it  vvas  a 
question  for  the  Jury,  whether  the  transaction 
could  be  held  fraudulent?  and  he  remarked, 
that  the  second  deed  confirming  the  first,  and 
executed  without  anj  fraudulent  concealment, 
after  Chalmers  was  fully  apprised .  of  the  deci* 
»on  of  the  Privy  Council,  and  of  ail  the  other 
facta,  could  not  be  overlooked  by  the  Jury. 

Upon  the  second  issue  the  question  is,  whethw 
the  deeds  were  not  for  Wilson^  but  in  trust  ? 
The  evidence  on  this  subject  may  go  tp  show  a 
scheme  under  the  first  issue,  but  is  not  suffici- 
ent to  prove  trust.  But  it  is  unnecessary 
to  state  this,  as  I  am  bound  ix^  say  tbere  is  no 
evidence  of  trust,  as  that  cannot  be  proved  by 
parol  evidence,  but  by  writ  or  oath.  I  there- 
fore have  not  the  least  hesitation  in  stating 
that  there  is  no  l^gal  evidence,  and  in  advising 
you  to  return  a  verdict  for  the  defender  on  this 
issue. 

Verdict — ^<  For  the  defender  on  both  the 
"  issues/' 

J^fff^  And  Pyper,  for  the  Pursuer* 
Moncreiff',  «/.  A.  Murray t  and  Jamieson,  for  the  Defen- 
dexs. 
<Agents,  CampbeU  tnd  Mack^  w.  8.  and  IPm«  Sntkh,} 
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Jcgrey  m«red  for  a  rule  to  show  caiuie 
why  a  New  Trial  should  not  be  gnmted,  on  the 
grounds  of  misdirection  in  point  of  law»  of 
the  rejection  of  the  letter  in  evidence*  and 
of  the  verdict  being  contrary  to  the  weight  of 
the  evidence  ;  and  said,  separate  proof  of  fraud 
is  not  necessary,  but  it  may  be  inferred  from 
the  facility  and  lesion.  We  think  there  was  in- 
trinsic evidence  of  fraud,  but  great  facility  and 
enorm  lesion  is  sufficient*  ^ 

The  Court  took  time  to  consider,  but  after- 
wards granted  the  rule. 


Not.  1825. 


£nk.  IV.  1.27. 
Mackie  o.  Max- 
well, Not.  24> 
1752.  M.  ASSISE 
MaitUmd  p. 
Ferguson,  Feb. 
13,  1789. 
M.  4966. 
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Lord  Chief  CoMMissioN£R.>-~This  case  tuniF-     ^>«>--v^ 
ed  entirely  on  the  first  issue,  and  it  is  said  that  ^^^Za!^ 
the  direction  given  to  the  Jury  was  erroneous—- 
that  evidence  was  improperly  rejected,  and  that 
the  Jury  did  not  draw  a  correct  conclusion 
from  the  evidence. 

On  the  last  point,  I  felt  as  great  difficulty 
as  in  any  case  since  I  sat  in  this  Court.  This 
is  always  a  question  for  the  exercise  of  the 
discretion  of  the  Court,  and  where  they  must 
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ttt  MiMioufi  aot  to  send  the  ts«e  to  «  ^Moond 
trial*  menly  that  another  Jurj  majr  make  a 
l)etter  gwss. 

It  afipeara  that  the  party  had  to  diacrectit  a 
witttesfilie  was  boiind  to  cail^  and  it  is  a  aacred 
mle  that  a  party  is  not  to  discredit  his  ovva 
iritaess  ;  hut  stili,  ivhen  the  witness  is  hrought» 
the  Court  and  Jary  must  judge  whether  his 
'evidence  is  tm^  and  we  cannot  grant  a  new 
trial  on  that  ground. 

The  next  point  is  the  admissibility  of  the 
letter,  and  as  this  is  a  point  of  great  nicety,  I 
am  not  surprised,  that,  in  the  hurry  of  a  trial, 
it  was  rejected ;  but,  in  the  whole  circum- 
stances, I  am  of  opinion  that  it  ought  to  have 
been  received. 

Knowing  the  nature  of  the  testimony,  the 
question  is,  whether  it  is  admissible?  The 
Court  will  not  grant  a  new  trial,  if  the  evi- 
dence rejected  will  not  be  available  in  the 
cause  ;  but  this  appears  to  me  material,  though 
I  shall  not  now  state  in  what  respect  it  is  so, 
I  may  mention,  that  I  have  reason  to  know 
that  the  Judge  who  tried  the  cause  adheres  to 
the  ophnon  he  then  entertained. 

LotiD  GiLLTES  expressed  his  concurrence 
in  the  opinion  that  the  letter  should  have 
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bom  remted,  and  a  new  trial  was  granted  on    ^^^  Y^  ^ 


paydiesfc  of  ootfi* 


p. 


GLASGOW. 
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Graham  ahd  Company  t;.  Newjuanos.  *       scpt'tTit  m. 

JoHn  NfiWLANDS  had^i  for  seYeral  years,  been  JJjJS*  ^  ^ 
the  confidential  clerk  of  William  Graham  and  *?»*  j?  *^J^?^ 

tlOD  Of  ft  TCfdlCt 

Company*  merchants  and  manufiicturers  in  on  a  brief  of  idi- 
Glasgow.  They  at  last  suspected  him  of  hav- 
ing been  in  the  habit  of  defrauding  them,  and 
they  charged  him  privately  with  this  offence  j 
and  upon  the  28th  of  April  1821,  obtained 
his  subscription,  in  their  own  countii^-house» 
to  a  written  acknowledgment  of  guilt,  and  iooln 
four  bills  from  him  in  their  favour,  for  L.  500 
each,  as  a  liquidation,  pro  tanto,  of  the  damage 
they  said  they  had  sustained.  The  friends  of 
Newlands  afterwards  took  out  a  brief  for  hav- 
ing him  cognosced ;  and  upon  the  11th  day  of 


*  I  am  indebted  to  a  learned  friend  who  was  present  at  the 
tfialt,  fbr  the  report  of  this  eme,  and  the  Iblloving  oee  of 
Syme  and  Marshall 
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April  1823,  a  Jury  found  that  he  was  incap- 
able of  managing  his  afl&irs  then,  and  had  been 
so  for  a  period  antecedent  to  the  dates  of  these 
documents.  The  curator  of  Newlands  then 
raised  an  action  before  the  Court  of  Session 
for  reducing  the  bills  and  the  acknowledg- 
ment, and  of  count  and  reckoning.  Graham 
and  Company  instituted  a  counter  action  of 
count  and  reckoning.  In  the  course  of*  these 
proceedings,  Graham  and  Company  wished  to 
found  on  the  acknowledgment  and  on  the 
bills  ;  but  they  were  met  by  the  verdict.  On 
this  they  challenged  that  verdict,  and  main- 
tained that  it  had  been  obtained  without  evi- 
dence, and  by  trick  on  the  part  of  Newlands^ 
who,  in  order  to  deceive  the  Jury  when  they 
saw  him,  had  pretended  to  be  a  great  deal 
worse  than  he  really  was.  In  this  situation, 
the  following  issues  were  sent  to  trial : 


ISSUES. 

**  It  being  admitted,  that,  on  the  11th  of 
April  1835,  John  Newlands,  residing  at  An- 

"  derston  Walk,  near  Glasgow,  was,  by  a  ver- 
dict of  a  Jury  returned  upon  a  brief  of  idiocy 
issued  from  Chancery,  directed  to  the  Sheriff 

''  of  Lanarkshire,  found  to  bg  of  insane  mind, 
and  incapable  of  administering  his  affidrs. 
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**  and  that  the  said  John  Newlands  had  con- 
^f  tmued  in  that  state  from  Decehiber  18S0.  . 
*'  1.  Whether  on  the  said  1 1th  day  of  April 
*'  18^,  and  from*  the  month  of  December 
'^  1820  down  to  that  date,  the  3aid  John  New*, 
lands  was  of '  a  sound  and  disposing  mind, 
and  capable  of  administering  his  afiairs  ? 
<<  2;  Whether  the  said  John  Newlands  frau- 
dulently^ or  by  producing  false  evidence  to 
'^  the  Jury,  did  prevail  upon,  or  induce  the  said 
'^  Jury  to'  return  the  said  verdict  ?*' 


c< 
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Gbaham  & , 
Company  ,' 

v. 

NBWLANJDfl. 


Mmcreiff  opened  the  case  for  the  pursuers ; 
explaining  how  the  alleged  frauds  had  been 
committed,  and  the  evidence  by  which  it  would 
be  established,  that,  although  Newlands  had 
been  struck  with  palsy,  which  changed  his  ex^ 
temal  appearance,  he  was  not  incapable  of  ma- 
ni^ing  his  afiairs ;  and,  accordingly,  had  had 
the  disposition  and  the  ability  to  feign  idiocy  .   > 

in  order  to  mislead  the  Jury. 

The  pursuers,  in  the  course  of  their  proof,    in  &  qaetdon  m 

11     .  .  Ill-  t     to  the  lanity  of  ft 

called  certain  accountants,  who  had  mspected   penon  aUeged  to 
the  books,  to  establish  the  fact  that  the  frauds 

•  •  *  • 

had  been  committed. 

Objected,  That  this  was  totally  irrelevant. 
The  commission  of  specific  crimes  by  Newlands 
had  no  proper  bearing  on  the  only  question 


have  oommitted 
fnud — proof  of 
the  firftua  ftdmiu 
ted. 
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ndied  by  theie  issues,  which  Khtod  merely  to 
his  intellectual  oonditioH ;  and,  at  any  rate,  if 
the  pursuers  intended  to  prove  specific  fiBuda, 
they  ought  to  have  given  wanting  of  this,  by 
taking  an  issue  to  diis  effect* 

Answered,  The  consideration  of  the  frsiida 
is  not  only  relewint,  but  very  inateriaU  be- 
cause it  explains  and  estabUdies  the  motive 
which  Newlands  had  fiir  deceiving  the  Jury« 


Lord  Gilues  eonsiderad  the  point  as  at* 
tended  with  considerable  difficulty ;  but,  upon 
the  whole,  was  of  opinion,  that,  though  the  in- 
vestigation of  the  frauds  must  necessarily  be 
imperfect  under  the  trial  of  these  issues,  and 
therefore  m  a  great  measure  useless,  it  could 
not  he  altogether  excluded. 


the 


Aeueadjoiinicd  Mv  SoUcitor-Gencral  (Hope)  opened  for 
^o^dl^liLi  tfie  defender,  but,  owing  to  the  length  which 
'gS^Tkq^r^  ^^  pursuers'  evidence  had  extoided,  it  was 
inidnight  before  the  defender's  proof  was  about 
to  be^n*  In  this  situation,  it  wos  agreed  to 
adjourn  till  Monday;  and  the  parties  emisent^ 
ed  by  a  minute  that  the  Jury  sboidd  be  at 
laige  during  the  interval. 


The  trial  pn 
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It  vm  oliJMted  by  the  pursuers  to  a  wit«tfin» 
that  he  was  within  a  few  days  of  being  macned 
t9  the  sister  of  John  Newlands.  It  was;  an- 
sivared,  that,  till  he  was  actually  naarried,  there 
was  no  relationship.  The  objection  was  re« 
pelled. 

^r  Ji^B^rey  replied  for  the  purstms*. 
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A  witnenreoeiT- 
ed,  who  was  in  a 
few  diyi  to  hi 
married  to  the 
■ister  of  the  pai» 


Lord  Gillies  stated  to  the  Jury,  That  they 
were  now  called  upon  by  the  pursuers  to  find 
that  a  person,  whom  they  had  not  seen»  had 
been  sound  in  mind  at  a  particular  time,  in  op- 
position to  the  solemn  opinion  of  another  Jury 
who  had  seen  and  examined  him.  He  doubted 
whether  almost  any  evidence  could  justify  a 
Jury  in  so  very  strong  a  proceeding;  more 
especially,  as  it  was  in  the  power  of  the  pursu- 
ers to  have  exhibited  Newlands  again,  but 
they  had  not  chosen  to  do  so.  He  then  went 
over  the  evidence,  and  intimated  it  as  his  opi- 
nion, that  the  pursuers  had  totally  failed  in 
Aeir  jjuroof  upon  both  issues.  The  practical 
eftct  of  reducii^  the  verdict  would  be  to  ez^ 
dude  inquiry  in  the  action  of  count  and  red&- 
omng;  because,  as  has  been  admitted,  if  the 
verdict  was  set  aside,  Newlands  must  go  into 
Ckmrt  with  an  unchallengeable  acknowledgmeiit 
of  guilt,  and  unchallengeable  bills,  standk^ 
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against  him  for  the  debt.  Whereas,  the  only 
efifect  of  sustaining  the  verdict  was,  that  diese 
documents  would  be  cast  asidoi  and  each  party 
would  enter  upon  the  investigation  on  its  own 
real  merits. 


The  Jury  found  for  the  defender  on  both 
issues* 

Jeffrey,  Mcmcrtiffj  and  Monteiih,  fi>r  the  Punaer. 
Soticitor^Oeneral,  Cockbum,  and  fFiUan,  for  the  Defenders. 
(Agents,  JIfirfr,  w.  s.  and 
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Finding  for  the  The  pursuor  being  charged  to  make  payment 
JS^noffra^  of  a  bill,  resisted,  1^/,  On  the  ground  that  hia 
and  deception,      jiame  had  been  forged ;   but  he  afterwards 

abandoned  this  statement,  and  maintained,  2€%» 
That,  although  the  subscription  ajq^eared  to  be 
genuine,  it  was  not,  legally  speaking,  his  sub- 
scription, because  he  had  been  deceived  when 
he  signed,  and  was  defrauded  in  the  tmsac* 
^ion.         ,         .  . 
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IS80SS. 

'*  Whether  the  acceptance  of  the  Bill  of 
^  Exchange,  in  process,  for  the  sum  of  L.  SOO 
**  Sterling,  (which  BiU  of  Exchange  bears  date 
''  the  6th  day  of  May  1822,  and  bears  to  be 
«<  accepted  by  the  pursuer  William  Syme,) 
<<  sought  to  be  reduced,  is  the  acceptance  of 
<<  the  sud  William  Syme  ? 

*<  Whether,  on  or  about  the  85th  day  of 
<<  November,  and  6th  day  of  December  182S, 
'^  or  either  of  the  said  days,  the  property  of 
**  the  pursuer  was  poinded,  or  was,  on  or  about 
<^  the  18th  day  of  the  said  month  and  year, 
<<  sold  or  carried  off  by  virtue  of  diligence  ille- 
<<  gaily  done  upon  the  said  bill,  at  the  instance 
<<  of  the  defender  James  Marshall,  to  the  in- 
^<  jury  and  damage  of  the  said  pursuer  ?'* 

Damages  claimed,  L.  SO-Solatium,  L.  100. 

Forsyth  opened  the  case  for  the.  pursuer ; 
and  upon  being  called  on  by  the  Court  to  state 
specially  why  the  subscription  was  alleged  not 
to  be  his,  he,  besides  explaining  the  general 
circumstances  of  the  case,  stated,  1st,  That, 
though  not  absolutely  fatuous,  the  pursuer  was 
silly,  and  extremely  easily  imposed  upon: 
idfyj  That  he  was  intoxicated  when  the  bill 
was  signed:  Sflfyf  That  no  value  had  been 
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given  :  4ftkfy,  That  the  defender  was  a  person 
in  such  low  cireamstasces,  that  k  was  impos- 
flible  that  he  could  ever  hawe  given  any  valoe 
for  the  sum  in  dispute. 

The  pursuer  having  closed  his  case, 
J^^  opened  for  the  defender,  but  led  no 
endence. 

Lord  Gillies  stated  to  the  Jury,  That  it  ] 

was  the  pursuer's  business  to  remove  the  legal 
presumption  against  him»  implied  in  the  fact  of 
his  having  subscribed  the  biUs,  and  left  it  with 
them  to  say  whether  he  had  done  so  or  not 

The  Jury  found  a  verdict  ibt  the  defender 
on  both  issues. 

Forsyth  and  Cockburn,  for  the  pursuer. 
Jej/prty  ftnd  Russeli,  for  the  Defender. 
f^Agenti,  Andrew  Paterton^  w.  s.  iiid 
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A. 
ABANDONMBNT. 

See  Insurance,  Ship, 

ACCEPTANCE. 
See  Bill  of  Exchange. 

ACCOUNT. 
Aecount,  findixig  for  the  btlance 

of,        -        -        -         -         4S9 
— -Qucre,  as  to  the  liahility  to  pay,  489 

ACKNOWLEDGMENT 
Of  his  subseription  by  the  maker  of  a 
deed  to  the  instrumeDtary  witness, 
must  be  clear  and  explicit^        608 
See  Bill  of  Exchange,  a,  b,  d. 

ADMISSION. 

Admission  by  a  party,  circumstance 

in  which  rejected,  -  13 

^-received,  ...  14 


AFFIDAVIT, 
Not  evidenoe. 
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AGENT,  LAW 
a  Admitted  as  a  witness,  there  being  a 

penuria  icMiium,  -  180, 150 
h  —  the  d^ee  of  agency  not  being 

great,  -  -  S3, 441, 491 
e  Rejected  as  a  witness,  134,  894 
d  Entitled  to  produce  writings  upon 

oath,  -  -  ISO 

f  Finding  as  to  the  duty  of  one  em- 


ployed to  convey  the  share  of  a 

vessel,  -  -  339 

f  Damages  for  bribing  the  derk  of,  186 

AGREEMENT, 

a  Breach  of,  by  furnishing  wine  of  in- 
ferior quality,  -  41 

b  Finding  that  a  written  one  had  not 
been  oeparted  from,  and  a  verbal 
one  entered  into,  -  3S0 

c  With  one  person  cannot  be  given  in 
evidence  to  affect  that  with  ano- 
ther, -  -  384 

ARRESTMENT, 
Of  the  person. 
See  Wrongous  Imprisonment. 

ASSAULT  AND  BATTERY^ 

Damages  for,  -  -         83 

claim^  for,  -  408 

In  an  action  for,  incompetent  to  prove 

acts  of  violence  by  the  pursuer 

without  previous  notice,  418 

AUTHOR 

Of  a  libel  may  be  liable  in  damages 
after  reparation  has  been  got  firom 
the  publisher,  -  873 

See  Defamation. 

B. 
BANKRUPT, 
An  incompetent  witness  where  the 
case  may  diminish  the  amount  of 
the  estate,  -  -        M« 
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BANKRUPTCY, 
iQOompetent  for  the  tnutee  on  a  bank- 
rupt estate  to  prove  bankruptcy  at 
a  particular  date,  -  232 

BILL  OF  EXCEPTIONS 

a  To  a  decision  holding  one  of  several 
defenders  liable  in  damages,      115 

b  -—  that  a  note  taken  by  a  witness 
was  not  admissible  in  evidence^  202 

e  —  dial  a  deed  a  not  the  deed  of  the 
party,  unless  the  instruroentary 
witness  saw  it  subscribed,  or  had  a 
distinct    acknowledgment   of  the 

'    tubscription  -        -         497 

4f  —  that  an  instrnmentary  witness 
who  does  not  see  the  party  sub- 
■cribe  must  have  a  clear  and  dis- 
tinct acknowledgment,        -     508 

e  ^—  refusing  a  new  trial,       «        72 

y*— -  -^  but  delaying  judgment  till  a 

new  action  is  brought,        -     393 

g  Circumstances  in  which  it  was  held 
better  to  take  a  Bill  of  Exceptions 
on  a  motion  for  a  new  trial  than  at  a 
trial,  .  -  144 

h  Cannot  be  taken  to  a  deciBion  hold- 
ing that  a  case  was  nroperly  left  to 
the  Jury  on  the  evidence,         418 

BILL  OF  EXCHANGE. 
•  Finding  that  a  person  had  acknow- 
ledged naving  accepted  one,  9 
j^  -.  lor  the  defender  m  the  reduction 
of  one,  the  pursuer  having  promis- 
ed to  pay,            -            -         119 
e  —  that  a  protest  was  regular,    116 
d  Acceptance  of,  may  be  proved  by 
.   facts  and  circumstances,        -     18 
£  Parol  evidence  admitted  of  the  pur- 
pose for  which  one  was  granted, 

106 

BLINDNESS 
Of  a  witness  to  a  deed  renders  it 
null,  -  -  - .  402 

BOOKS 
A  Of  a  merchant  not  received  as  evi- 


dence, but  the  shopman  called  to 
prove  that  they  support  an  account 
claimed,  -  440, 441 

£  Of  a  merchant  admissible  in  evi- 
dence, but  must  be  produced  eight 
days  before  the  trial,      -  46 

c  Custom-house  books,  and  not  an  ex- 
tract, ought  to  be  produced,      336 

C. 

CARRIER, 
Delivery  of  goods  to,  held  deh'very  to 
the  party,  -  -         440 

CHARACTER, 

Proof  of  pursuer's  admitted,  in  da- 
mages for  defamation,        -       239 
—  defender's  rejected,  317,  359,  474 

CASE. 
A  verdict  of  consent  turned  into  a 

315 


CBITICISM. 
A  party  justifying  a  libel  as  criticiBm 
on  anonymous  publications,  must 
prove  that  the  pursuer  is  the  au- 
thor of  the  works,  •         181 

CIRCUMVENTION, 
See  Facility. 

COMPARATIO  LITERARUM, 
By  engravers,  admitted,  98,  121 

COMPENSATION. 

A  defence  in  damages  for  libel, 

384,  392 

Quere,  Whether  defamation  in  a 
newspaper,  in  which  a  pursuer  liss 
a  pecuniary  interest,  can  be  plead- 
ed as  compensation  in  an  action  at 
his  instance  for  defamation,      375 

CONFESSED. 
The  Jury  Court  judge  of  the  proba- 
bility of  a  narty  being  held  as  con- 
fessed, berore  returning  a  case  to 
the'Court  of  Session,        -        520 


INDEX. 
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CONFIDENCE. 

Confidential  oommuiucatioiis  ought 
not  to  he  disclosed,  220,  359 

COSTS 
Given,  the  verdict  being  for  Is.      86 

—  of  Gonseot,  the  verdict  being  for  Is. 

40 
Refused,  the  verdict  being  for  Is.  368 

—  of  a  first  trial  after  the  second 
trial,  -  -  64,74 

—  of  the  expence  of  the  pursuer  com- 
ing from  abroad,  -  267 

Given,  though  the  party  meant  to  ap- 
peal to  the  House  of  Lords,        72 

«—  to  the  party  who  succeeded  In  his 

cause,  though  there  were  counter 

.     issues,  -  •  207 

COUNSEL, 

See  Practice,  as  to  Counsel. 

COURT, 

Proceedings  in  another  ooort  not  to  be 
incidentally  questioned,      -     510 

Decree  of  an  incom  potent  court,  though 
put  in  force,  may  not  subject  a 
person  in  damages,         -  6\& 

CRIMINAL  PROSECUTION. 
Quaere,  Whether  a  sentence  in  a  cri- 
minal prosecution  is  evidence  in  a 
civil  action,  -  -        25 

CROSS  EXAMINATION. 
8ee  Fractice  as  to  Witnesses,  nn.  • 

D. 

DAMAGES, 

For  assault  and  battery,         23^  408 

«-  breach  of  contract,  -  41 

—  defamatiou,  23,  38,  75,  157,  208, 

236,  284,  315,  357,  363,369 

—  running  down  a  vessel,       -      58 
.  —  wrongous  imprisonment,  104 

—  bribing  the  derk  of  a  law-agent, 

126 

—  infringement  of  a  patent,        398 
>1ay  be  oue  by  the  author  of  a  libel 


after  repuratioii  mode  by  the  pub- 
lisher, -  -  273 
Claimed,  but  not  found,  for  assault 
and  battery,           -         -  408 

—  for  defamation, 

1,  227,  258,  341,  353 
-—  for  not  delivering  goods,  193 

—  for  wrongous  imprisonment, 

494,  509,  515 
See  Defamation. 

DEATHBED. 
Finding  for  the  defender  on  a  ques- 
tion of  deathbed,        -        -     402 

DECISION  OF  A  COURT. 
Circumstances  in  which  it  could  not 

be  given  in  evidence,        -       413 
Incompetent  to  prove  by  parol  evi-. 

dence,  ...        440 

Of  a  Justice  of  Peace  Court  proved  by 

parol  evidence,        -       -        268 

DECLARATION 
By  a  party  may  be  proved  againit 
him,  -  -  -      14 

DEED. 

Finding  as  to  the  intention  to  cued 
a  deed,  .  .  394 

One  signed  by  a  blind  witness  hdd 
null,  -  •  408 

An  instrumentary  witness  not  having 
seen  the  part^  subscribe,  or  got  a 
dear  and  distmct  adcnowledgmeht 
of  the  subscription,  renders  a  deed 
null,  -  .        .        497 

See  Facility. 

DEFAMATION 

a  In  judicial  proceedings  must.,  be 
charged  as  malicious,  38,  363 

b  Damages  for  calling  the  pursuer 
scoundrel,  &c.  -  83 

c  —  for  saying  a  person  had  falsified  a 
roup-roU,  .  .  39 

<i  —  for  publishing  in  a  newspaper 
statements  affecting  the  character 
and  conduct  of  a  Member  of  P^- 
lianient,  <  •«     .      75 


99k 


IKDEJK. 


#  Damtgei  for  ioeuntiont  of  a  writer 
to  the  Signet  of  wasting  the  ftinds 
of  his  constituents^  and  of  having 
violated  a  promise  made  to  a  cri- 
minal tried  for  forgery,  808 

/— 'fbrpablishingin  a  newroaper  that 
a  person  acted  as  a  maamao^  &c. 
at  a  public  meeting,         -        984 

1*^—  for  publishing  in  a  manizinestate- 
ments  turning  a  Fronaaor  in  a 
University  into  ridicule,     -   .157 

h  —  for  having  accused  a  SherifP  of 
malversation  m  conducting  the  bu- 
siness of  the  county,  in  letters  to 
the  Lord  Lieutenant  and  Member 
cf  Parliament  of  the  county,     236 

t  — -  for  sending  a  diallenge  to  fight  a 
duel,  placarmng  as  a  coward,  && 

315 

k  —  for  accusing  a  writer  of  having 
acted  as  Justice  of  Peace  from  cor- 
rupt motives,  as  being  destitute  of 
honour,  &c  •  S57, 369 

i  —  Claimed  for  defiunation,  1 

m  —  —  for  accusing  a  person  of  per- 


juryj 
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n  —  —  for  aocttsiog  a  person  of  ut- 
tering a  banlb-note  knowing  it  to  be 
forged,  -  -  S58 

o  •—  —  fVom  the  author  of  a  libel,  af- 
ter getting  damages  fh)m  the  pub- 
lisher, -        -        .        273 

j9  «—  —  for  representing  a  person  as 
unfit  to  fill  tne  office  of  procurator- 
fiscal,  -  -  341 

f  —  —  fh>m  a  clei^^yman  for  accusing 
a  person  in  the  presbytery  of  pro- 
fi&ning  the  Sabbath,        -         353 

r  Defamation  published  in  one  news- 

4papcr  not  a  justification  of  publican 

tion  in  another,  -  288 

s  In  damages  for  defamation  in  private 
letters,  competent  to  prove  as  ag- 
gravation that  the  letters  were  af- 
terwards printed,  -  372 

See  MaKce. 

DELAY  OF  TRIAL. 
Bee  Praeike,f,  g. 


DELiyBaY 

To  a  carrier  held  delivery  to  the  par- 
ty, -  -         -         440 

Damages  claimed  for  non-delivery  of 
goods,  -  -  103 

DEPOSITION 
Of  a  haver  not  evidence,       132,  454 
Of  a  witness  in  a  diflbrent  cause  re- 
ceived in  evidence,  -         480 
See  PracHee,  ww,  &C^^4ffida»iU 

DILIGENCE 
To  recover  writings  granted,        ISO 
—  ^  befbre  a  condescendence  put  in, 

237 
Circumstances  in  which  a  diligenoe 
was  refused,  -        -         238 

Refused  for  recovering  a  precogni- 
tion, -  -        -        348 

DOCUMENTS. 
Production  of—See  ^Practice  as  /• 
WritingMf  fg,  SfC. 

£. 
ENGRAVER. 
See  Evidence,  Parol,  cc,  dd, 

EVIDENCE, 

a  Of  opinion  rgected,         -  l9 

b  —  —  of  a  person  since  dead,        90 

c  Of  statements  by  aparty  rejected,  the 

opposite  party  not  being  present,  1 3 

d receivedi         -         -         14 

e  Of  a  promise,  subsequent  to  indict- 
ment, to  plead  guilty,  not  admitted 
to  prove  the  truth  of  an  accusation 
of  naving  induced  the  penon  to 
plead  guilty  previous  to  indict- 
ment, -  -  211 
/Confidential  communications  ought 
not  to  be  given  in  evidence, 

290,350 

EVIDBKCB.  WaiTTEN. 

g  Qucre,  Whether  a  sentence  pro- 
nounced in  a  criminal  prooeention 


UXNSX. 


549. 


U  evidence  In  a  dril  Action  for  the 
sameanault,         .         .         8$ 

h  Defences  in  theConrt  of  Session  held 
aot  evidence  of  a  fact«  374 

t  A  petition  not  evidence^        -    48S 

An  admission  in  the  answers  to  a 
condescendence  held  not  to  exclude 
proof  of  the  fact,  -  265 

k  Deposition  of  a  haver  not  evidence  of 
a  fact,  .  .         132,454 

/An  affidavit  not  evidence,    -      194 

m  A  report  made  in  consequence  of  a 
remit  from  another  court  not  evi- 
dence, -  -  48 

n  A  note  made  by  a  witness  r^ected, 
though  it  was  the  ground  of  his 
opinion  on  oath  to  the  Jury,     201 

o  A  letter  not  evidence  of  toe  facts 
sUted  in  it,  -  221, 370 

p — put  into  the  hands  of  a  witness  for 
the  purpose  of  cross-examination, 
does  not  render  it  evidence,      370 

q  A  circular  letter  admitted,  4S»  241 

r  Duplicate  of  proceedings  in  a  bank- 
ruptcy admitted^  •  232 

s  Extracts  from  custom-house  books 
rejected,  -  -  sse 

t  A  plan  not  evidence,         -        433 

u  Qusre,  Whether  a  plan  is  evi- 
dence, -  -  447 

BVIDENCB,  FAEOL, 

V  Admitted  of  a  promise  to  pay  more 
than  L.  100  Scots,        -        lo,  16 

I9«—  of  the  purpose  for  whidi  a  bill  of 
exchange  was  granted,        •      106 

4^  -^  of  the  time  at  which  a  note  was 
made,  though  the  note  itsdf  was 
not  evidence,  -  201 

y  —  of  the  contents  of  a  written  docu- 
ment regularly  called  for,  and  not 
produced,  -        200, 317, 335 

a  —  of  the  decision  by  Justices  of 
Peace,  -  -  268 

aa  •—  that  a  mark  had  been  pot  to 
accounts  as  settled,         .  484 

Ai*—  of  what  a  defender  swore  in 
anolher  court,  •  ^228 

ee  -^  of  the  opinion  of  an  engraver  as 
to  hand-wntipg,         •        98, 121 


dd  Admitted,  but  hdd  not  oondnaivtt, 

119 
ee  Rejected  of  opinion,   12,  412,  431 
ff —  of  the  contents  of  a  writtei^  do- 
cument, 199,  202,  358,  358 
gg  —  in  explanation  of  a  writing, 

409,432 
M  -^  of  the  decision  of  a  court,  440 
ft  —  tending  to  impeach  a  proceeding 
in  the  Court  of  Session,      -     510 
irAr  —  of  whether  a  precognition  in  the 
criminal  ooart  contained  a  fUr  state- 
ment of  what  a  witness  said,     347 
U  —  that  a  person  was  bankrupt  ac  a 
particular  date,  -  332 

mm  ~-  of  the  hand- writing  of  a  person 
since  dead,  -  •       205 

EXCEPTIONS. 

See  BUI  of  Exceptions. 


See  Coits. 


EXPENCB& 


EXTRACT 
Of  custom-house  books  r^eted,  836 

F, 
FACILITY. 
Finding  as  to  fhdlity,  blindfiess,'in. 
structiods  to  notaries,  and  mxnd^ 
ing  a  deed,  -        29  and  481 

—  that  the  maker  of  a  deed  was  ficil, 
but  that  there  was  no  ft-avd,  &c 

—  that  a  person  was  of  sound  and 
disposmg  mind,  and  thai  it  did 
not  appear  that  a  codicil  had  been 
drawn  out  without  instructions,  I23 

—  for  the  defender,  on  a  question 
whether  a  woman  *'  was  not  capsUe 
of  understanding  her  aflliirs,"     90 

—  on  an  issue,  whether  a  person  was 
weak  and  facile,  and  ineapabie  of 
underetanding  his  afiairs^    -     326 

—  as  to  hxaMxj,  and  whether  the  per- 
son  required  the  deed  to  be  return- 
ed to  be  caaoeUed,         .         394 

—  as  to  fkdUtT,  and  whoHier  the 
deed  was  the  deed  of  the  party,  450 


444 
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Fiodiiitt  te  the  Meader  on  an  urae« 
wheOier  a  deed  was  a  deed  of  the 
^arty,  aiid  whether  it  waa  a  con- 
▼eyance  in  tnut,  -  518 

See  Luitatic' 

FACT 

Indoned  on  the  issue  hy  consent  of 
partiesy  -  -  834 

The  Court  wiU  not  indorse  a  fkct  not 
in  issue^  if  it  appears  to  have  been 
in  the  view  of  tne  Court  sending 
the  issue,  «  -  94 

— - 1—  or  if  sworn  to  by  only  one  wit- 

«  ness,  -  -  96 

FORGERY. 
Subscription  to  a  bill  found  not  to  be 
the  hand-writing  of  the  party,    97 

FRAUD. 

Proof  of  allowed,  in  a  question  as  to 
ihe  sanity  of  the  penon  said  to 
have  been  guilty  of  die  fraud,  533 

Finding  for  the  oefender  on  a  ques- 
tion of  fhiud,  -  636 

See  Facility. 

G. 

GOODS, 

Demeges  claimed  for   non-delirery 

of.  -  -  193 

Ddivery  of  to  a  ctnier  hdd  deliTery 

to  the  party,  -  -     440 


GUARANTEE, 
Special  findings  as  to. 


S31 


H. 
HAVER* 
Deposition  of,  not  evidence  of  the 
handwriting  of  the  papers  produ- 
ced, -  -  138 
—  —  as  «  witness,  cannot  be  read, 

138,  145 

•^  ^»  produced  by  one  party  may  be 

read  by  the  other,  -       316 

The  law  agent  of  th^porty  aUesred  to 

fnrodiioe  papers  on  0ath,  130 


HSARSAV. 

A  party  to'  a  transaction  etniog  the 
understanding  at  the  time^  pot 
hearsay,  -  -  107 

HAND-WRITING. 

A  subscription  to  a  bill  found  not  to 
be  genuine  hand-writing,  97 

A  witness  to  hand-writing  must  have 
seen  the  party  write,  or  have  ear* 
responded  with  him,        -        S61 

I. 
IDIOCY. 
Finding  for  the  defender  on  issues  in 
a  reduction  of  a  verdict  on  a  britf 
of  idiocy,  -  -         SSt 

See  Facility. 

INDORSING  FACTS. 

See  Foe/. 

INFAMY. 

A  person  convicted  of  a  crime  infor« 
ring  infomy  having  acted  aa  a  jury- 
man, the  verdict  waa  set  aside,  419 

INSURANCE 

Of  a  ship  for  the  voyage,  if  the  yqgf* 
age  is  lost,  the  owners  may  aha»» 
don,  -  -  -    310 

In  a  question  as  to  a  total  loss,  inoom* 
petent  to  prove  the  mode  of  settling 
an  average  loss,  -  305 

Incompetent  to  give  in  evidence  the 
opinion  of  insurance-brokers,    304 

^>  to  call  as  a  witness  the  msster  of 
a  vessel,  if  a  party  to  the  action,  899 
^ip. 

INTEREST 
Of  a  witness  what,  and  how  estimat* 

ed,  -  -  -         44 

A  witness  thinkin|i;  himself  interested 

no  disqualification,  -         45 

See  Wilneu,  c,  d. 


eoT' 
S5t 


ISSUE. 
A  verbal  inaccuracy  in  an 
rectod  beran  trial. 


IHOfiX. 


545 


When  one  of  sevetal  iasues  is  8uffi« 
dent  to  try  the  case,  a  verdict  upon 
that  may,  by  consent  of  parties,  be 
held  sufficient,  -  478 

When  new  and  additional  issues  are 
sent— compelent  to  refer  to  the 
former  trialt  •  486 

JUDGE. 
A  Justice  of  Peace  admitted  as  a 
witness  to  prove  a  decision  in  his 
court,  -  -  S68 

JURYMAN. 
A  person  formerly  convicted  of  a  crime 
inferring  infamy,  an  incompetent 


jurymaUj 


419 


Of  convent  three  Jurymen  called  from 
the  Justiciary  Court,        (n)     187 
See  Practice,  {dd.) 

JUSTIFICATION. 

In  a  justification  of  a  libel  as  criticism 
of  anonymous  publications,  these 
publications  must  be  proved  to  be 
written  by  the  pursuer,  181 

One  libel  not  a  justification  of  ano- 
ther, -  -  181 

Publication  in  one  newspaper  no  jus« 
tification  of  publication  in  ano- 
ther, -  -  888 
Dejamaiion, 


L. 
LAW. 

Cirenrostances  in  which  the  Court  re- 
ftksed  to  transmit  a  case  to  have  a 
point  of  law  decided  previous  to 
trial,  -  188,  189,  160 

Whether  a  publication  is  or  is  not  a 
libel,  is  a  question  of  law,  80 

The  Court  will  not  remit  a  case  on  a 
point  of  law»  unless  it  ought  to  be 
decided  previtms  to  trial,  1 

LEADING  QUESTION 
Incompetent  to  suggest  to  a  witness 
any  part  of  his  answer,     886,  887 
-«•  to  ask  a  witness  whether  he  con- 


siders a  statementhighly  discredit- 
able to  the  pursuer,        -         816 
Incompetent  whether  a  list  contains 
many  respectable  names,  864 

LETTER. 

Qusre,  Whether  it  is  evidence,.     4S 

One  received  as  confirming  a  wit- 
ness, -  -  347 

—  r^ected  in  a  question  of  libel,  the 
date  being  three  years  prior  to  the 
date  of  the  libel,  -  841 

from  a  trustee,  who  had,  in  a 

former  case,  been  agent  for  the  par- 
ty, -  -  588 

The  date  at  which  a  letter  received 
not  proved  by  a  marking  upon 
it,  -  -  -        361 

A  party  producing  one,  is  not  bound 
to  produce  others,        -     184,  840 

Improper  to  print  separately  letters 
which  are  in  issue,         -  848 

See  Ev»  Written^  n,  o,  p,  9. 

LIBEL. 

Whether  a  passsge  is  libellous  is  a 
question  of  law  for  the  Court,     80 

Discussion  of  the  public  conduct  of  a 
member  of  Parliament  not  a  li- 
bel, -  -  -        81 

See  Defamation,  Justification. 


LOSS. 


See  Insurance^ 


LUNATIC. 

Damages  claimed  for  being  confined 

as  a  lunatic,  -        •         509 

Finding  for  the  defender  on  issues  in 

a  reouction  of  a  verdict  on  a  brief 

of  idiocy,  -  -  631 

See  Facility, 

M. 
MALICE. 
In  damages  for  defamation,  the  am- 
mus  injuriandi  presumed  firom  fldse^ 
hood  and  injui^^  -  810 

—  other  libels  given  in  evidence  to 
show  the  animus,  -         379 

M  m 
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IKD&X. 


Wben  deftmaUon  is  contained  in  ju- 
dicial nrocecdingi,  malice  must  be 
diarged,  -  88,  «27, 36S 

MANDATORY, 
Notice  to  the  attestor  of,  not  suflS- 
cient  to  entitle  one  party  to  go  to 
trial  in  absence  of  tlie  other,      3S§ 

MARK. 
Cireumstanoes  in  which  evidence  was 
admitted  that  a  person  put  a  mark 
to  acoounta  as  aettled,        -      4B4 

N. 
NEW  TRIAL 
Gnnted   without   costs,    the   Jury 
having  decided  a  point  of  law,    56 

—  on  one  point,  but  refused  on  ano- 
ther, -  -       ,«** 

—  a  person  having  acted  as  a  jury- 
man who  had  been  convicted  of  a 
crime  inferring  infamy,  41i> 

^  it  being  doubtful  whether  the  jury 
had    considered    the    whole    evi- 

denoe,  -  -  ^^^ 

^-  a  letter  tendered  in  evidence  having 

beenr^ected,  -,       ^^ 

—  when  a  fundamental  pomt  of  law 
has  been  wrong  dcci<led,  S85 

Refiised,  the  verdict  not  being  con- 
trary to  evidence,  and  there  being 
no  misconstruction  of  the  issues,  6  i 

—  the  verdict  not  being  contrary  to 
evidence,  -  -  ^67 

—  the  whole  case  having  been  sub- 
mitted to  the  Jury,  and  the  verdict 
not  being  contrary  to  evidence,  41 T 

—  though  the  verdict  for  the  defen- 
der was  in  respect  there  was  no  evi- 
dence for  the  pursuer,        -        65 

^  but  judgment  delayed,  an  errone- 
ous direction  having  been  given  at 
the  trial,  -  -  ^84 

NOTARIES  PUBLIC, 
Question  as  to  deeds  signed  by  nota- 
ries, -  -  «9, 481 


O. 

OATH  OF  PARTY. 
Quere,  Whether  the  Jury  Court  have 
power  to  take  the  oath  («)  3 

Taken  of  consent,  .         -        8 

OPINION. 
Evidence  of  opinion  received,  98, 191 

—  —  ngected,  id,  90,  304,  418,  431 

P. 
PARTY. 
Party  to  an  action  rejected  as  a  wit- 
ness, -  -         298,  41S 

—  nominal,  received,      -     488,  48S 
See  Practice  as  to  Parties. 

PATENT, 
Damages  for  infringement  of,       898 
Law  of  patent  same  in  England  and 
Scotland,  .  -  400 

PENURIA  TESTIUM. 
See  Witness,  o,  p- 

PILOT, 

See  Skip' 

PLAN, 
Not  received  in  evidence,        -     431 
Quiere,  Whether  one  is  evidenoet  447 

POSSESSION. 
Finding  that  a  tenant  waa  not  put  in 
possession  of  the  whole  of  a  ftnn, 

PRACTICE. 

a  The  Court  may  take  time  Co  eonsi- 
der,  before  granting  a  rule  to  show 
cause  why  there  should  not  be  s 
new  trial,  •  •  *l 

h  Incompetent  to  petition  the  Court  ot 
Session  against  a  remit  to  the  Jury 
Court,  .  -  77 

c  When  a  party  has  been  ordered  toie- 
vise  his  condescendence,  the  Court 
will  not  hear  a  motion  to  retransmit 
on  a  point  of  relevasey,  till  the 
paper  IS  given  in,         -  1*^ 


iwmx. 


417^ 


d  The  Court  will  not  retransmit  if 
there  is  a  clear  ground  of  action, 

128,129 

e  -»  — -  unless  the  point  ought  to  be 
decided  previous  to  trial,    -     160 

fA  trial  delay ed^  the  junior  counsel 
having  been  suddenly  called  to 
London,  -  -  176 

g^^  —  on  account  of  the  absence  of  a 
material  witness,  189,  378 

A  An  inaccuracy  in  an  issue  corrected 
before  trial,  -         -         358 

«  When  new  issues  are  sent  for  trial,  it 
is  competent  to  retbr  to  the  former 
trial,  .  .  486 

k  Qucre,  Whether  the  Jury  Court  can 
send  one  of  several  issues  to  a  se- 
cond trial,  •  .  60 

/  Judfipfnent  in  a  case  delayed  to  enable 
a  defender  to  bring  a  new  action, 

384 

m  Prooeedings  in  a  court  of  justice  not 
to  be  incidentally  questioned,    510 

n  Before  returning  a  case  on  the 
ffround  of  delay,  the  Court  will 
judge  of  the  probability  of  the  party 
being  held  confessed,        -       5S0 

0  The  Court  will  not  make  an  order  in 
a  case  while  the  competency  of  the 
remit  is  under  discussion  in  the 
Court  of  Session,  -  78 

{pj  -—  will  not  remit  a  case  on  a 
point  of  law,  unless  it  ought  to  be 
decided  pteviaus  to  trial,  1 

p  Quere,  Whether  proof  in  replica- 
tion competent,  •  24 

9  A  verdict  abandoned,  and  turned  in- 
to a  special  case,  -  315 

AS  TO  rA&TIKB. 

r  Qu«re,  Whether  the  Jury  Court  can 
take  Uie  oath  of  a  party  on  a  refe- 
rence, -  -        (n)       3 

g  The  oath  of  a  party  taken  or  con- 
sent, .  .  8 

i  When  a  party  doea  not  appear  at  a 
trial,  notice  to  him  or  his  manda^ 
tory  must  be  proved,        •        327 


u  Cases  tried  in  abaenoe  of  one  of  the 

Xartiea  .  -  -  65,327,398 
cts  of  violence  by  a  pursuer  in  an 
action  for  assault  cannot  be  proved 
without  notice,        -        -        412 

w  One  of  several  parties  may  be  aasoil* 
xied,  and  examined  as  a  witness,  if 
there  is  no  evidence  against  him,. 

414 

X  The  party  on  whom  the  onus  pro^ 
bandi  lies  must  be  pursuer,      445 

y  Evidence  of  the  character  of  a  d^ 
fender  incompetent,  317,  350,  474 

z  ^  ^  of  a  pursuer  admitted,      239 

—  of  what  a  defender  awore  in  ano- 
ther case  admittedt         -         9iS 

AS  TO  COUNSEL^ 

aa  A  counsel  who  begins  the  examina- 
tion of  a  witness  should  continue 
it  throughout,        -         -        107 

bb  —  ought  to  describe,  not  read,  do- 
cumentary evidence, 

48,  147,216,298 

cc  —  of  a  party  who  obtained  a  rule 
to  show  cause,  allowed  to  reply,  276 

AS  TO  juaviflxv. 

dd  Of  consent  three  called  from  the 
Justiciary  Court,  •  127 

(dd)  Jurymen  allowed  to  go  at  large, 
a  trial  being  adjourned  from  Satur- 
day night  to  Monday,        -      534 

AS  TO  WITNESSES. 

ee  A  witnesa  received,  though  not  ae- 
curafely  described  in  the  list,  30 
Jf —  — ,  though  the  list  was  not 
lodged  at  the  office  eight  days  be- 
fore the  trial,        -         -         191 

gg  —  — -  fbr  the  defender,  his  name 
being  in  the  pursuer's  list,        321 

hh  —  rejected  from  an  error  in  hia 
name  in  the  list,  -  403 

tt  — -  may  look  at  a  note  made  at  the 
time,  to  refresh  his  memory,      99 

kk       or  a  letter,        -        -       819 

U        or  a  report  made  by  him,  80t 


sm^ 


mMM: 


mm  A  witness  nil  totilled  to  look  at 

adty-book  to  refresh  ^his  memory, 

•'^tBiess  it  was  kept  by  himtelt;   149 

im  -—  being  examined  in  chief  as  to 
an  account,  maybe  cross-examined 
on  the  sanife  sublet,  though  the 
account  may  not  be  evidence,    148 

00  Incompetent  to  suggest  to  a  witness 
any  part  of  the  answer  expected 
fVx>m  him,  -  «83,  287 

pp^  to  ask  a  witness  if  a  precognition 
in  the  criminal  court  contains  a 
fair  statement  of  his  evidence,  347 

AS  TO  W SITINGS. 

gq  A  writing  must  be  proiluced  eight 
days  before  the  trial,     46,  99,  333 
rr ,  even  though  in  the  posses- 
sion of  the  opposite  party,  1 1 
u  —  admitted,  thoush  not  produced 
eight  days  before  the  trial,        360 
it  —  circumstances  in  which  it  might 
have  been  received,  though  not  pro- 
duced eight  days  before,    148,  344 
UK .. — but  the  party  roust  show  good 
reason  why  they  were  not  produced 
before,            -        -        U)   .335 
vp  The  defender  bein^  called  as  a  ha- 
ver to  produce  writings,  does  not 
render  them  evidence,      -        354 
WW  A  party  entitled  to  cal]  his  owii 
agent  to  produce  papers  upon  oath, 

131) 

XX  Deposition  of  a  haver  not  received 

to  prove  a  fact,         -         133,  454 

yy produced  by  one  party,  used 

.by  the  other  to  a  certain  effect,  316 
Z2  Deposition  of  a  witness  in  a  cliffer* 
ent  cause  received  in  evidence,  429 
aaa  Part  of  the  deposition  of  a  witness 
being  read  for  the  pursuer,  the  de- 
fender may  read  the  whole,  S15, 820 
bbb  When  part  of  a  paragraph  is  read 
by  the  pursuer,  the  defender  may 
read  the  whole,  -  372 

cec  Showing  a  letter  to  a  witness  does 
not  render  it  evidence,        -     370 
ddd  Circumstance  in  which. a  letter 
was  received  as  confirming  the  evi- 
dence of  a  witness,  -         349 


eee  A  eertificate  by  a  widnss  not  ._ 
ceived  as  evidence,  but  miy  bensad 

to  refresh  his  memory,  263 

jgjTThe  Court  will  not  compd  S  psrty 

to  protluoe  a  writing,        -       455 

ggff  When  a  letter  is  intelligible  with- 
out others,  the  party  is  not  bound 
to  produce  them,        -       124, 240 

khk  When  a  judgment  of  a  court  ia 

S'ven  in  evidence,  such  ftai  bf 
e  proceech'ngs  as  ore  necessary  to 
make  it  intelligible  must  also  be 
given  in,  -  -  105- 

Iff  In  damages  for  a  libel  in  a  maga- 
zine, the  defender*  can  only  retd 
fVom  the  numbers  given  in  by  the 
pursuer,  -  -  180 

kkk  —  Documents  mentioned  by  an 
openinji;  counsel  ought  to^be  gWeii^ 
in  evidence,  -  15 

VI  Documents  given  in  evidence-  do 
not  necessarily  go  to  the  Jury,  IW 

mmm  —  may  be  proved  by  a  dehnder 
on  cross-examination,  but  if  given 
in  evidence  the  pursuer  has  a  te* 
ply,  ...  98 

finn  —  intended  to  be  used  as  evi- 
dence ought  not  to  be  printed,  242 

ooo  A  party  failing  to  recover  a  writ- 
ing allowed  to  prove  its  contents, 
provided  he  has  uken  proper  means 
to  recover  it,  200,  317,  335 

See  DUigence^Fvidence,  WrHien, 

PRECOGNITION. 
A  witness  rejected,  having  been  pre- 
sent at  the  precognition  of  others, 

521 

A  diligence  to  recover  a  precognitioB 

refused,  •  -  348 

PRISONER. 
Damages  claimed  by  a  prisoner  ftr 

debt  against  the  jailor,  &c  fiir  aa^' 
sault,  .  .  406 

PROBABLE  CAUSE, 
Not  applicable  to  a  case  of  libel,  261 
What  IS  evidence  of,  -        268 
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PROCSSS. 


PROMISE  TO  PAY 
More  than  L.  100  Soots  proved  by  |mi- 
rol  evidence,         -        10,  16,  119 
See  BUI  of 'Exchange. 

PROOF. 
See  Evideneef-^Wiineu.    . 

PROTEST 

By  the  master  of  a  vessel  not  evi- 
dence, -  -  297 

On  a  biU  of  exchange  found  to  be  re« 
gttlar,  -  "  116 

PUBLICATION 
Of  a  libel  in  one  n/ewspaper  no  de- 
•  fence  for  publishing  it   in   ano- 
ther, -  -  S88 
See  Author. 

R. 

RECOMPENSATION 
Incompetent  in  damages  for  defiuna- 
tion,  -  -  375 

RECORD. 
See  Ev.  WriUen,  g,  h,  i^Praeiice, 
xz,  aatu 

REDUCTION* 
See  Faciiity^Usuty. 

RELEVANCY, 
Motions  for  retransmissions  on  the 
ground  of,        -         127,  129, 160 

REPARATION. 
See  JUsauU^-Damage^-^Defimuiiiom 
^"Agreement,  breach  of, 

REPLICATION. 
Qusre,  Whether  proof  in  replication 
competent,  •  24 

REPLY. 

See  Praeiiee  a»  to  Comnsel,  ce,  and  as 

to  IVriiittgM,  MM,  bbb,  tu,-  mwMu 


Finding  aa  te  whether  a  piece  «f 
gronnd  formed  part  <tf  a  lead,  188 

S. 
SEAWORTHY. 
See  Ship. 

SET  OFF. 
See  Compensation. 

SHIP, 
Damages  for  running  down,  66 

Finding  that  «  vessel  was  unable  to 
'  proceed  on  her  voysge-— was  in  pi-i 

Jot's  fair  way,- &c  -  294 

Protest  by  the  master  of^  not  evidence 

o£  facts.  -  297 

Finding  as  to  the  duty  of  an  agent 

employed  to  convey  a  share  of  si 

vessel,  -  -  882 

See  Insurance. 

SLANDER. 
See  Drfamation-'LibeL 

SUBSCRIPTION. 
See  Forgery. 

T. 

TRADE. 

See  Usage  of  Trade. 

TRANSACTION. 

See  Compromise. 

TRIAL 
In  absence  of  one  party,  66,  827,  898 
Commenad  on  one  day,  adjourned  to 
another,  -  .  ^^ 

See  PraeUee^New  Trial 

TRUST. 
Finding  as  to  a  deed  alleged  to  be  in 
trus^  -  -  61% 

TRUSTEE 
Received  as  a  witness,  though  a  no- 
minal party  in  die  canse.  488 
A  letter  from,  rejected,  which,  on  a 


Ascr 


nlDSiu 


OMition  for  a  new  ttikl,  it  was  foiuid 
.  AKUfjki^Ao  have  been  reoeived, 

5SS,  530 
Found  to  be  liable  in  damages  for 

Sotting  in  force  the  decree  of  an 
loompetent  oottrt,  616 

US4GE  OF  TRADE, 
Proof  of,  admitted,  -  32S 

Not  sufficient  to  undo  a  written  bar- 
gain, -  -  383 

USURY. 
Finding  as  to  an  alleged  usurious 
■greementy  -         -         434 

V. 
VERDICT. 
Verdict  fbr  the  pursuer,    89,  88,  68, 
104,  116,  144,  907,  997,  946,  993, 
340,  363,  367,  378,  409,  444,  518, 

—  fbr  the  defender,  65,  93, 119, 193, 
193,  \9T,  831,  879.  331,  359,  356, 
417,  438,  481,  494,  496,  514,  598, 
536,  538 

I—  partly  fbr  each,  51,  156,  188, 390, 
896,  398,  461 

—  for  Is.  damages,  41,  85,  367,  409 
^  finding  as  to  the  state  of  a  person's 

mental  capacity,  &c.  37,  195,  488 
•— —  certain  expressions  used  by  a 
defender  in  a  question  as  to  his 
liabilitv  as  cautioner  fixr  the  price 
of  cattle,  -    .       -  934 

*-—  ss  to  the  damage  done  to  a 
Tessel— that  she  bad  no  pilot  on 
board,  &c  -  -        314 

•»•  —  for  the  defender  on  one  issue, 
and  specially  on  another,  as  to  the 
blindness  of  an  instrumentary  wit- 
ness, -  -  407 

—  *-  that  a  person  was  not  put  in 
possession  of  the  whole  of  a  farm 
let  to  him,  -         -  434 

•—  —  that  two  deeds  were  not  the 
deeds  of  the  person  who  subscribed 
Admt        -         -         -         509 

-^  as  to  the  situation  of  an  old 
iMmse, 

11 


Verdict,  that  an  ofl^at  I*  450  to 
cute  the  wood  work  of  a  home 
not  the  one  giren  in  and  read  at  a 
meeting  of  tndesmen,  907 


SetSAf/9. 


VESSEIi. 


VIEW. 


See  Practice, 


W. 

WITNESS. 
a  A  witness  admissible,  if  the 

cannot  be  used  against  him,        44 

b  ^-  thinking  himself  interested,  not 

an  objection,  .        .  4^ 

c  -—  received,  though  alleged  to  be 

interested,        -        •        451,473 

d  — -  though  nominally  a  party  in  the 

cause,  -         -         488, 4Ra 

e  Law  agent  admitted,  180,  J  50 

/ rgected,  -  134,  S64 

g  Witness  admitted,  though  he  had 
seen  the  summons,  &c  in  the 
case,  -  83, 441, 491 

h  ^  rejected  if  present  at  the  exami- 
nation of  others,        •        .      581 
t  A  defender  rejected,         -.         413 
k  A  person  said  to  have  been  made  a 
party  by. mistake*  r^ected,        998 
/  A  bro (her- in-law  rejected,  194,  863 
(J)  A  person  about  to  become  the  bro- 
ther-in-law of  the  party  received, 

534 

m  A  nephew  r^ected,        -  435 

«  A  witness  received,  though  he  had 
an  action  in  dependence  for  d«f^ 
matorv  matter  contained  in  the 
aame  lettors^  -  848 

o  Circumstances  in  which  a  single 
witness  was  received,        -        Sl7 

p  The  Court  will  not  indorse  a  lact 
sworn  to  by  a  single  witness,      96 

9  It  appearing,  at  the  close  of  the  exa- 
mination en  a  witness,  that  he  had 
an  interest  in  the  cause,  his  tesd* 
mony  was  struck  out,        •        45 


IMOBX, 


asi 


I 

I 


r  WitQCM  competent,  though  said  to 
he  an  Infidel,  -  411 

i  —  instrumentary,  not  teeing  a  anh- 
scription  made,  or  hearing  it  ac- 
Imowledged,  rendera  the  deed  null, 

497 

<  «-  —  being  blind,  rendera  the  deed 
null,  -  -  40S 

11  A  bankrupt  incompetent  to  increase 
the  amount  of  hla  estate,  516 

See  Evidence,  Parol'^PrmeHee  as  to 
Wiinusee* 


WRITING. 
Incompetent  to  explain  by  parol  «Ti« 

dence,  -         -         409,439 

See  Forgery — Evidence^  Parol,  ta,y, 

ff-^Practice  as  i'o  WritiMgs, 

WRONGOUS  IMPRISONMENT, 
Damages  for,  -  104,  5  IS 

Claimed  fbr,        •  494, 409 

In  damagea  for,  may  prove  the  atoCo 
of  the  pursner^a  iunily  in  aggraTa« 
tion,  -  -  106 
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ERRATA. 

ttfgt  f8»  iwert  as  a  note^ ''  See  Fac  Col.  98tli  Nor.  UM." 
145,  delete  the  marginal  note,  and  iniert,  ^  A  finding 
"  that  the  maker  of  a  deed  was  facile,  hut  find- 
''  ing  fiur  tiie  defenders  on  issues  sa  to  fraod»" 

984,  delete  "  clauned**  in  the  marginal  note. 
515,  ddele  "  not^  in  the  marginal  note. 
541,  coL  1,  U  5  iVom  the  bottom,  insert  3iS. 
— ,  coL  9,  L  9,  ddlete  515. 

*U3,  eoL  9, 1. 18ftom  the  bottom,  for  ''hdT  ndlft. 
die. 
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